SENATE BILL No. 990
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SENATE BILL No. 990

February 10, 2000, Introduced by Senators GOSCHKA, YOUNG, DINGELL, KOIVISTO,
MILLER, NORTH, BENNETT, MURPHY, JOHNSON, DE BEAUSSAERT and
STEIL and referred to the Committee on Technology and Energy.

Abill to anend 1971 PA 227, entitled

"An act to prescribe the rights and duties of parties to hone
solicitation sales,"

by anending the title and sections 1, la, and 7 (MCL 445. 111,
445. 111a, and 445.117), section 1 as amended by 1999 PA 18.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

TI TLE

An act to prescribe the rights and duties of parties to hone
solicitation sales; TO REGULATE TELEPHONE SOLI Cl TATI ON;, TO PRE-
SCRI BE THE POAERS AND DUTI ES OF CERTAI N STATE AGENCI ES AND OFFI -
Cl ALS; AND TO PROVI DE FOR PENALTI ES.

Sec. 1. As used in this act:
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(A) "ADAD' OR "AUTQOVATI C DI ALI NG AND ANNOUNCI NG DeVI CE"
MEANS ANY DEVI CE OR SYSTEM OF DEVI CES THAT | S USED, VWHETHER ALONE
OR I'N CONJUNCTI ON W TH OTHER EQUI PMENT, FOR THE PURPOSE OF AUTG
MATI CALLY SELECTI NG OR DI ALI NG TELEPHONE NUMBERS.

(B) "BUSI NESS DAY" MEANS MONDAY THROUGH FRI DAY AND DCES NOT
| NCLUDE SATURDAY, SUNDAY, NEW YEAR S DAY, MARTI N LUTHER KI NG S
Bl RTHDAY, PRESI DENT' S DAY, MEMCORI AL DAY, | NDEPENDENCE DAY, LABOR
DAY, COLUMBUS DAY, VETERANS DAY, THANKSG VI NG DAY, AND CHRI STMAS
DAY.

(© "BUSI NESS TELEPHONE SUBSCRI BER' MEANS A PERSON OR COM
PANY WHO HAS SUBSCRI BED TO A BUSI NESS TELEPHONE SERVI CE FROM A
LOCAL EXCHANCGE CARRI ER.

(D) "CALLER I DENTI FI CATI ON SERVI CE" OR "CALLER I D' MEANS
TELEPHONE SERVI CE THAT NOTI FI ES TELEPHONE SUBSCRI BERS OF THE
TELEPHONE NUMBER OF | NCOM NG TELEPHONE CALLS.

(E) "COW SSI ON' MEANS THE PUBLI C SERVI CE COW SSI ON I N THE
DEPARTMENT OF CONSUMER AND | NDUSTRY SERVI CES.
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(F) "DATABASES' MEANS THE | NFORVATI ON FROM WHI CH THE
COMM SSI ON COVPI LES THE REQ STER

(G "DO NOT CALL REG STER' OR "REG STER' MEANS A LI ST OF
TELEPHONE NUMBERS OF RESI DENTI AL TELEPHONE SUBSCRI BERS WHO HAVE
PROPERLY ENRCLLED W TH THE COWM SSI ON THAT THEI R TELEPHONE NUMBER
NOT' BE SCLI C TED BY TELEPHONE SOLI Cl TORS.

(H) "ESTABLI SHED BUSI NESS RELATI ONSHI P* MEANS ALL OF THE
FOLLOW NG

(i) 1'S BASED ON | NQUI RY, APPLI CATI ON, PURCHASE, OR TRANSAC
TI ON REGARDI NG PRODUCTS OR SERVI CES OFFERED.

(i) 1'S FORMED BY A VOLUNTARY 2- WAY COVMUNI CATI ON BETVEEN A
PERSON MAKI NG A TELEPHONE SOLI CI TATI ON AND A PERSON TO WHOM A
TELEPHONE SCOLI CI TATI ON IS MADE.

(iii) HAS NOT BEEN TERM NATED BY ElI THER PARTY.

(1) "EXI STI NG CUSTOVER' | NCLUDES A RESI DENTI AL TELEPHONE
SUBSCRI BER W TH WHOM THE PERSON OR ENTI TY MAKI NG A TELEPHONE
SOLI CI TATI ON HAS HAD A BUSI NESS RELATI ONSHI P WTHI N THE PRI OR 12
MONTHS.

(J) "FACSIM LE MACHI NE'" MEANS EQUI PMENT USED FOR EI THER OF
THE FOLLOW NG

(i) SCANNI NG OR ENCODI NG TEXT OR | MAGES FOR CONVERSI ON | NTO
ELECTRONI C S| GNALS FOR TRANSM SSI ON.

(i) RECEI VI NG ELECTRONI C SI GNALS AND REPRODUCI NG THEM AS A
DUPLI CATE OF THE ORI G NAL TEXT OR | MAGE.

(K) "FI XED LOCATI ON' MEANS A PLACE OF BUSI NESS WHERE THE
SELLER OR AN AGENT, SERVANT, EMPLOYEE, OR SOLICI TOR OF THAT
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SELLER PRI MARI LY ENGAGES IN THE SALE OF GOODS OR SERVI CES OF THE
SAME KIND AS WOULD BE SOLD AT THE RESI DENCE OF A BUYER

(1) "GOODS" MEANS ALL TANG BLE PROPERTY PURCHASED PRI MARI LY
FOR PERSONAL, FAM LY, OR HOUSEHOLD USE AND NOT FOR COWVMERCI AL,
AGRI CULTURAL, OR BUSI NESS USE. GOODS | NCLUDE PROPERTY THAT | S
FURNI SHED OR USED FOR THE MODERN ZATI ON, REHABI LI TATI ON, REPAI R,
ALTERATI ON, | MPROVEMENT, OR CONSTRUCTI ON OF REAL PROPERTY. (GOODS
| NCLUDE MERCHANDI SE CERTI FI CATES OR COUPONS | SSUED BY A RETAI L
SELLER THAT ARE NOT REDEEMABLE I N CASH AND THAT ARE TO BE USED | N
THEI R FACE AMOUNT | NSTEAD OF CASH, | N EXCHANGE FOR GOODS OR SERV-
| CES SOLD BY THE SELLER. GOODS DO NOT | NCLUDE A MOTOR VEH CLE,
MONEY, A THI NG I N ACTI ON, | NTANG BLE PERSONAL PROPERTY, OR THEIR
EQUI VALENT.

(M "HOVE SCLI CI TATI ON SALE" MEANS A SALE OF GOODS OR SERV-
| CES OF MORE THAN $25.00 I N WHI CH THE SELLER OR A PERSON ACTI NG
FOR THE SELLER ENGAGES | N A PERSONAL, TELEPHONI C, OR WRI TTEN
SOLI CI TATI ON OF THE SALE, | S RECEI VED BY THE BUYER AT A RESI DENCE
OF THE BUYER, AND THE BUYER S AGREEMENT OR OFFER TO PURCHASE | S
THERE G VEN TO THE SELLER OR A PERSON ACTI NG FOR THE SELLER
HOVE SOLI Cl TATI ON SALE DOES NOT | NCLUDE ANY OF THE FOLLOW NG

(i) A SALE MADE UNDER A PREEXI STI NG REVOLVI NG CHARCE
ACCOUNT.

(ii) A SALE MADE UNDER PRI OR NEGOTI ATI ONS BETWEEN THE PAR-
TIES AT A BUSI NESS ESTABLI SHVENT AT A FI XED LOCATI ON WHERE GOODS
OR SERVI CES ARE OFFERED OR EXH Bl TED FOR SALE.
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(iii) A SALE MADE AT A FI XED LOCATI ON OF A BUSI NESS
ESTABLI SHVENT WHERE GOODS OR SERVI CES ARE OFFERED OR EXH Bl TED
FOR SALE.

(iv) A SALE MADE UNDER A PRI NTED ADVERTI SEMENT I N A PUBLI CA-
TI ON OF GENERAL CI RCULATI ON.

(v) A SALE OF SERVI CES BY A REAL ESTATE BROKER OR SALESPER-
SON LI CENSED BY THE DEPARTMENT OF CONSUMER AND | NDUSTRY
SERVI CES.

(vi) A SALE OF AGRI CULTURAL OR HORTI CULTURAL EQUI PMENT AND
MACHI NERY THAT | S DEMONSTRATED TO THE CONSUMER BY THE VENDOR AT
THE REQUEST OF ElI THER OR BOTH OF THE PARTI ES.

(N) "I NTEREXCHANGE PROVI DER' MEANS A COVPANY THAT IS AUTHO
Rl ZED BY THE COMM SSI ON TO PROVI DE LONG DI STANCE TOLL TELEPHONE
SERVI CE.

(O "NEGATI VE RESPONSE" MEANS ANY STATEMENT FROM A PARTY
| NDI CATI NG THAT THE PARTY DCES NOT' WSH TO LI STEN TO THE SALES
PRESENTATI ON OR PARTI CI PATE | N THE SOLI CI TATI ON PRESENTED | N THE
TELEPHONE CALL.

(P) "NOT- FOR- PROFI T* MEANS AN ORGANI ZATI ON THAT | S EXEMPT
FROM PAYlI NG TAXES UNDER SECTI ON 501(c) OF THE | NTERNAL REVENUE
CODE.

(Q "RESIDENTI AL TELEPHONE SUBSCRI BER' MEANS A PERSON RESI D-
ING IN TH' S STATE WHO HAS RESI DENTI AL TELEPHONE SERVI CE.

(R) "SERVI CES" MEANS WORK, LABCR, ADVICE, COUNSELING OR
I NSTRUCTI ON | F PURCHASED PRI MARI LY FOR PERSONAL, FAMLY, OR
HOUSEHOLD USE AND NOT' FOR COMVERCI AL OR BUSI NESS USE.  SERVI CES
DO NOT | NCLUDE ANY OF THE FOLLOW NG
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(i) WORK, LABOR, ADVICE, COUNSELING OR I NSTRUCTI ON FCR
VWH CH THE COST IS FI XED BY LAW OR SUBJECT TO THE APPROVAL OR DI S-
APPROVAL OF THE UNI TED STATES OR THI S STATE.

(i) EDUCATI ONAL COUNSELI NG OR | NSTRUCTI ON PROVI DED BY AN
ACCREDI TED COLLEGE OR UNI VERSI TY OR A PRI MARY OR SECONDARY SCHOOL
PROVI DI NG EDUCATI ON REQUI RED BY THE STATE.

(i) COUNSELI NG OR | NSTRUCTI ON OF A KI NDERGARTEN OR NURSERY
SCHOCL.

(S) "TELEPHONE SOLI Cl TOR' MEANS ANY PERSON DO NG BUSI NESS | N
TH' S STATE WHO MAKES OR CAUSES TO BE MADE A TELEPHONE SOLI CI TA-
TION FROM WTH N OR QUTSI DE OF THI S STATE, | NCLUDI NG BUT NOT
LIMTED TGO, CALLS MADE BY USE OF AUTOVATED DI ALI NG AND ANNOUNCI NG
DEVI CES OR BY A LI VE PERSON

(T) "TELEPHONE SOLI Cl TATI ON' MEANS ANY VO CE COVMUNI CATI ON
OVER A TELEPHONE FOR THE PURPOSE OF ENCOURAG NG THE PURCHASE OR
RENTAL OF, OR | NVESTMENT | N, GOODS OR SERVI CES. TELEPHONE SOLI G-
| TATI ON DOES NOT | NCLUDE ANY OF THE FOLLOW NG

(i) ANY VO CE COVMUNI CATI ON TO ANY RESI DENTI AL TELEPHONE
SUBSCRI BER W TH THAT SUBSCRI BER' S PRI OR EXPRESS | NVI TATI ON OR
PERM SSI ON.

(i) ANY VO CE COVMUNI CATI ON TO A RESI DENTI AL TELEPHONE SUB-
SCRI BER | F THE COVWUNI CATION | S MADE ON BEHALF OF A
NOT- FOR- PROFI T ORGANI ZATI ON, PROVI DED THAT A BONA FI DE MEMBER OF
THE EXEMPT ORGANI ZATI ON MAKES THE VA CE COVMUNI CATI ON.

(i) ANY VO CE COVVUNI CATI ON TO ANY RESI DENTI AL TELEPHONE
SUBSCRI BER WHO | S AN EXI STI NG CUSTOMER OF THE SOLI Cl TOR
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(iv) OCCASI ONAL AND | SOLATED VO CE COVMUNI CATI ONS TO A
RESI DENTI AL TELEPHONE SUBSCRI BER PROVI DED ALL OF THE FOLLOW NG
CONDI TI ONS ARE MET:

(A) A DI RECT EMPLOYEE OF THE BUSI NESS MAKES THE VO CE
COVMUNI CATI ON.

(B) THE COMMUNI CATION | S NOT MADE AS PART OF A TELECOVMUNI -
CATI ONS MARKETI NG PLAN.

(C) THE BUSI NESS HAS A REASONABLE BELI EF THAT THE SPECI FI C
PERSON WHO | S RECEI VI NG THE VO CE COMVUNI CATI ON | S CONSI DERI NG
PURCHASI NG OF A GOOD OR SERVI CE SOLD OR LEASED BY THE BUSI NESS
AND THE CALL IS SPECI FI CALLY DI RECTED TO THE PERSON.

(D) THE BUSI NESS DOES NOT SELL OR ENGACGE | N TELEPHONE
SOLI Cl TATI ONS.

(E) THE BUSI NESS DOES NOT MAKE MORE THAN 3 SUCH VO CE COMMUJ-
NI CATI ONS | N ANY 1 CALENDAR VAEEK.

(U "WRI TTEN SOLI CI TATI ON' MEANS A POSTCARD OR OTHER WRI TTEN
NOTI CE DELI VERED TO A BUYER S RESI DENCE THAT REQUESTS THAT THE
BUYER CONTACT THE SELLER OR SELLER S AGENT BY TELEPHONE TO
I NQUI RE ABOUT A GOOD OR SERVI CE, UNLESS THE POSTCARD OR OTHER
VRI TTEN NOTI CE CONCERNS A PREVI OUS PURCHASE OR ORDER OR SPECI FI ES
THE PRI CE OF THE GOOD OR SERVI CE AND ACCURATELY DESCRI BES THE
GOOD OR SERVI CE.

Sec. la. A hone solicitation sale shall not be made by

—tetephonire— TELEPHONE solicitation —using—+n—wholeor—+n—part—a
recorded—ressage— EXCEPT AS PROVI DED UNDER THI S ACT

Sec. 7. —No—person—ray bringany actiont+n—any court—of
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conptance—wth—this—act— (1) A PERSON SHALL NOT ENGAGE IN THE
BUSI NESS OF TELEPHONE SOLI ClI TATION IN THI' S STATE UNLESS THE

PERSON HOLDS A LI CENSE | SSUED UNDER THI S ACT.

(2) THE APPLI CATI ON FOR A LI CENSE UNDER THI' S ACT SHALL BE
SUBM TTED TO THE COW SSI ON FOR REVI EW AND APPROVAL AND SHALL BE
ACCOVPANI ED BY A $500. 00 LI CENSE FEE.

(3) THE APPLI CATI ON FOR A LI CENSE UNDER THI' S ACT SHALL
| NCLUDE ALL OF THE FOLLOW NG

(A) BE IN WRITING ON A FORM APPROVED BY THE COWM SSI ON.

(B) BE VERI FI ED BY OATH OR AFFI RVATI ON.

(C) CONTAIN ALL | NFORVATI ON THAT THE COW SSI ON REQUI RES.

(4) THE COWM SSI ON MAY REQUIRE 1 OR MORE OF THE FOLLOW NG
BEFORE | SSUI NG A LI CENSE:

(A) PROOF OF FI NANCI AL | NTEGRITY.

(B) THAT THE APPLI CANT POST A BOND OR OTHER SI M LAR | NSTRU-
MENT, IF, IN THE COM SSI ON' S JUDGVENT, THE BOND OR SIM LAR
| NSTRUVENT | S NECESSARY TO ENSURE THE TELEPHONE SCLI Cl TOR S
FI NANCI AL | NTEGRI TY.

(© THAT THE APPLI CANT DO BOTH OF THE FOLLOW NG

(i) PROVI DE PROOF THAT THE APPLI CANT | S OTHERW SE PROPERLY
REG STERED TO DO BUSI NESS I N THI S STATE.

(i) AGREE TO BE SUBJECT TO AND PAY ALL APPLI CABLE TAXES OF
THE STATE.

(D) ADOPT ANY OTHER REQUI REMENTS THE COMM SSI ON FI NDS TO BE
I N THE PUBLI C | NTEREST.

06035’ 00



© 00 N oo o B~ W N P

10
11
12

11

(5) | F AN APPLI CANT COMPLI ES W TH THE REQUI REMENTS OF
SUBSECTI ONS (2), (3), AND (4), THE COVM SSI ON SHALL | SSUE A
LI CENSE TO ALLOW THE PERSON TO ENGAGE | N THE BUSI NESS OF TELE-
PHONE SOLI CI TATI ON.

(6) A LI CENSE GRANTED UNDER THI S SECTI ON EXPI RES ON JANUARY
1 OF EACH CALENDAR YEAR THE LI CENSE MAY BE RENEWED UPON THE
FILING OF A RENEWAL APPLI CATI ON ON A FORM APPROVED BY THE COWM S-
SI ON AND THE PAYMENT OF A RENEWAL FEE OF $200. 00.

(7) FEES COLLECTED UNDER THI'S SECTI ON OR SECTI ON 14 SHALL BE
DEPCSI TED | N THE GENERAL FUND | N A RESTRI CTED ACCOUNT. THE FEES
COLLECTED UNDER THI' S ACT AND PLACED I N THE RESTRI CTED ACCOUNT
SHALL BE USED EXCLUSI VELY FOR THE FUNDI NG OF THE COWM SSI ON.
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