SENATE BILL No. 1197
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SENATE BILL No. 1197

April 4, 2000, Introduced by Senators DUNASKISS, YOUNG, BULLARD, HAMMERSTROM,
NORTH, BENNETT, JOHNSON, MC COTTER, GOSCHKA, HART and LELAND and
referred to the Committee on Transportation and Tourism.

A bill to amend 1981 PA 118, entitled
"An act to requlate notor vehicle manufacturers, distributors,
whol esal ers, dealers, and their representatives; to regul ate
deal i ngs between manufacturers and distributors or wholesalers
and their dealers; to regul ate dealings between manufacturers,
di stributors, whol esal ers, dealers, and consuners; to prohibit
unfair practices; to provide renedies and penalties; and to
repeal certain acts and parts of acts,”
by anmendi ng sections 4 and 14 (MCL 445. 1564 and 445.1574), sec-
tion 14 as anended by 1998 PA 456.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 4. (1) "Good faith" means honesty in fact and the
observati on of reasonable comrercial standards of fair dealing in
the trade, as defined and interpreted under section 2103 of —Aet

M-ehi-gan—Compited—taws— THE UNI FORM COMVERCI AL CODE, 1962 PA 174,
MCL 440. 2108.
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(2) "Manufacturer" nmeans any person who nanufactures or
assenbl es new notor vehicles; or any distributor, factory branch,
or factory representative. MANUFACTURER | NCLUDES A PERSON AFFI L-
| ATED WTH A MANUFACTURER, AND ANY PERSON WHO DI RECTLY, OR | NDI -
RECTLY THROUGH AN | NTERMEDI ARY, |S CONTROLLED BY OR | S UNDER
COVMON CONTRCL W TH A MANUFACTURER

(3) "Motor vehicle" neans that termas defined in section 33

of —theM-echigan—Cormptted—+taws— THE M CH GAN VEH CLE CODE, 1949

PA 300, MCL 257.33, but does not include a bus, tractor, or farm
equi pnent .

Sec. 14. (1) A manufacturer, inporter, or distributor shal
not do any of the foll ow ng:

(a) Adopt, change, establish, or inplenent a plan or system
for the allocation and distribution of new notor vehicles to new
notor vehicle dealers that is arbitrary or capricious, or nodify
an existing plan or systemthat causes the plan or systemto be
arbitrary or capricious.

(b) Fail or refuse to advise or disclose to any new notor
vehi cl e deal er having a deal er agreenment, upon witten request
t herefore, the basis upon which new notor vehicles of the sanme
line make are allocated or distributed to new notor vehicle deal -
ers in the state and the basis upon which the current allocation
or distribution is being nade or will be nade to that new notor
vehi cl e deal er

(c) Refuse to deliver in reasonable quantities and within a

reasonable tine after receipt of a dealer’s order, to any new
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not or vehicle deal er having a deal er agreenent for the retai
sale of new notor vehicles sold or distributed by a manufacturer
or distributor any such notor vehicles as are covered by such
deal er agreenent specifically publicly advertised in the state by
t he manufacturer or distributor to be available for inmediate
delivery. However, the failure to deliver any notor vehicle
shal |l not be considered a violation of this act if the failure is
due to an act of God, a work stoppage or delay due to a strike or
| abor difficulty, a shortage of materials, a |lack of nanufactur-
ing capacity, a freight enbargo or other cause over which the
manuf acturer or distributor has no control. |If the manufacturer
or distributor requires a new notor vehicle dealer to purchase
essential service tools with a purchase price in the aggregate of
nore than $7,500.00 in order to receive a specific nodel vehicle,
t he manufacturer or distributor shall upon witten request pro-
vide the dealer with a good faith estimate in witing of the
nunber of vehicles of that specific nodel the dealer will be
al l ocated during that nodel year in which the tool is required to
be purchased.

(d) Increase prices of new notor vehicles which the new
not or vehicle deal er had ordered and then eventually delivered
to, the sane retail consumer for whomthe vehicle was ordered, if
the order was nmade prior to the dealer’s receipt of the witten
official price increase notification. A sales contract signed by
a private retail consumer and binding on the dealer shall consti-
tute evidence of each order. |In the event of manufacturer or

distributor price reductions or cash rebates, the amount of any
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reduction or rebate received by a deal er shall be passed on to
the private retail consuner by the dealer. Any price reduction
in excess of $5.00 shall apply to all vehicles in the dealer’s
i nventory which were subject to the price reduction. A price
di fference applicable to new nodel or series notor vehicles at
the time of the introduction of the new nodels or the series
shall not be considered a price increase or price decrease. This
subdi vi sion shall not apply to price changes caused by ANY OF the
fol | ow ng:

(i) The addition to a notor vehicle of required or optional
equi pnment pursuant to state or federal |aw

(ii) I'n the case of foreign made vehicles or conponents,
reval uation of the United States doll ar.

(iii) Any increase in transportation charges due to an
increase in rates charged by a conmon carrier and transporters.

(e) Ofer any refunds or other types of inducenments to any
deal er for the purchase of new notor vehicles of a certain line
make to be sold to this state or any political subdivision of
this state without naking the sane offer avail abl e upon request
to all other new notor vehicle dealers of the sane |ine nake.

(f) Release to an outside party, except under subpoena or in
an admni strative or judicial proceeding to which the new notor
vehi cl e deal er or the manufacturer or distributor are parties,
any busi ness, financial, or personal information which has been
provi ded by the dealer to the manufacturer or distributor, unless

the new notor vehicle dealer gives his or her witten consent.
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(g) Deny a new notor vehicle dealer the right to associate

wi th anot her new notor vehicle dealer for any |awful purpose.

(H OWN AN | NTEREST I N A DEALERSHI P, OPERATE OR CONTROL A
DEALERSHI P, ACT IN THE CAPACI TY OF A NEW MOTOR VEHI CLE DEALER, OR
DI RECTLY OR | NDI RECTLY SELL OR OFFER TO SELL A NEW MOTOR VEHI CLE
TO A PERSON IN THI S STATE OTHER THAN A NEW MOTOR VEHI CLE DEALER.
TH'S SUBDI VI SI ON DCES NOT APPLY TO ElI THER OF THE FOLLOW NG

(i) THE OPERATI ON BY A MANUFACTURER OR DI STRI BUTOR CF A
DEALERSH P FOR A PERI CD OF NOT MORE THAN 1 YEAR, DURI NG THE TRAN-
SITION FROM 1 OMNER OR OPERATOR TO ANOTHER.

(i) THE OMNERSHI P OR CONTROL OF A DEALERSHI P BY A MANUFAC-
TURER OR DI STRI BUTOR WHI LE THE DEALERSHI P | S BEI NG SOLD UNDER A
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BONA FI DE CONTRACT OR PURCHASE OPTI ON TO THE OPERATOR OF THE
DEALERSHI P.

(1) ENGACE I N BUSI NESS AS A DEALER OR MANAGE, CONTROL, OPER-
ATE, OR DI RECTLY OR I NDI RECTLY OMN ANY | NTEREST | N A DEALERSHI P
| F THE PRI MARY BUSI NESS OF THE DEALER OR DEALERSH P IS TO PERFORM
REPAI R SERVI CES ON NEW MOTOR VEHI CLES OTHER THAN MOTOR HOMES PUR-
SUANT TO A MANUFACTURER S OR FRANCHI SOR' S WARRANTY.

(J) —+)— Prevent or attenpt to prevent by contract or oth-

erwi se any new notor vehicle dealer fromchangi ng the executive

managenent of a new notor vehicle deal er unl ess the manufacturer
or distributor, having the burden of proof, can show that the
change of executive managenent will result in executive nanage-
ment by a person or persons who are not of good noral character
or who do not neet reasonable, preexisting, and equitably applied
standards of the manufacturer or distributor. |If a manufacturer
or distributor rejects a proposed change in the executive nanage-

ment, the manufacturer or distributor shall give witten notice

of its reasons to the dealer within 60 days after receiving wit-
ten notice fromthe deal er of the proposed change and all related
i nformati on reasonably requested by the manufacturer or distribu-
tor, or the change in executive nmanagenent shall be consi dered
approved.

(K)y —j)— Unreasonably wi thhold consent to the sale, trans-
fer, or exchange of the dealership to a qualified buyer capable

of being licensed as a new notor vehicle dealer in this state.
() (k)— Fail to respond in witing to a request for

consent to a sale, transfer, or exchange of a dealership within

06002’ 00



© 00O N oo o B~ W N -

e I e
w N Rk O

7
60 days after receipt of a witten application fromthe new notor
vehi cl e dealer on the forns generally utilized by the nmanufac-
turer or distributor for such purpose and contai ning the infornma-
tion required therein. Failure to respond to the request within
the 60 days shall be considered consent.

(M —(H— Unfairly prevent a new notor vehicle dealer from
recei ving reasonabl e conpensation for the value of the new notor
vehi cl e deal ership

(2) A manufacturer or distributor, either directly or
t hrough any subsidiary, shall not term nate, cancel, fail to
renew, or discontinue any | ease of the new notor vehicle dealer’s
establ i shed place of business except for a naterial breach of the

| ease.
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