SENATE BILL No. 1219

N o o0~ WODN P

SENATE BILL No. 1219

April 13, 2000, Introduced by Senator BULLARD and referred to the Committee on Financial
Services.

A bill to anend 1956 PA 218, entitled
"The insurance code of 1956, "
by anmendi ng sections 1101, 1103, 1105, 1125, and 8132
(MCL 500. 1101, 500.1103, 500.1105, 500.1125, and 500.8132),
sections 1101, 1105, and 1125 as added by 1994 PA 226,
section 1103 as anended by 1994 PA 443, and section 8132 as added
by 1989 PA 302.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1101. For purposes of this chapter, a "qualified
United States financial institution"” nmeans an institution that
neets either subdivision (a) or (b):

(a) Is organized, or in the case of a United States office
of a foreign banking organization, is |licensed, under —federal—or
state+aw- THE LAWS OF THE UNI TED STATES OR ANY STATE I N THE
UNI TED STATES, is regul ated, supervised, and exam ned by federal
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or state authorities having regulatory authority over banks and
trust conpani es, and has been determ ned by the conm ssioner to
neet such standards of financial condition and standing as are
consi dered necessary and appropriate to regulate the quality of
financial institutions whose letters of credit will be acceptable
to the conmi ssioner.

(b) For those institutions that are eligible to act as a
fiduciary of a trust, is organized, or in the case of a United
States branch or agency office of a foreign banking organization,
is licensed, under —federal—or—state+aw- THE LAWS OF THE UNI TED
STATES OR ANY STATE IN THE UNI TED STATES, has been granted
authority to operate with fiduciary powers, and is regulated,
supervi sed, and exam ned by federal or state authorities having
regul atory authority over banks and trust conpani es.

Sec. 1103. (1) A ceding insurer shall be allowed credit for
rei nsurance as either an asset or a —deduction— REDUCTI ON from
liability on account of reinsurance ceded only if the reinsurance
is ceded to an assuming insurer that is authorized to transact
i nsurance OR REINSURANCE in this state or that neets the require-
ments of subsection (2), —or— (3), OR (4). —~Credit—for—rernsur=

wHth—the—conmnmsstoner—pursuant—to—section—438— FOR AN ASSUM NG
| NSURER THAT IS LI CENSED TO TRANSACT | NSURANCE OR REI NSURANCE | N

THI S STATE OR THAT MEETS THE REQUI REMENTS OF SUBSECTI ON (2) OR
(3), CREDIT SHALL BE ALLOAED ONLY FOR CESSI ONS OF THOSE KI NDS OR
CLASSES OF BUSI NESS THAT THE ASSUM NG I NSURER | S LI CENSED OR
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3
OTHERW SE PERM TTED TO WRI TE OR ASSUME | N I TS STATE OF DOM CI LE
OR, FOR A UNI TED STATES BRANCH OF AN ALI EN | NSURER, | N THE STATE
THROUGH WHICH I T IS ENTERED AND IS LI CENSED TO TRANSACT | NSURANCE
OR REI NSURANCE.

(2) A CEDI NG I NSURER SHALL BE ALLOWED CREDI T FOR REI NSURANCE
CEDED AS ElI THER AN ASSET OR A REDUCTI ON FROM LI ABI LI TY ON ACCOUNT
OF REI NSURANCE CEDED | F THE REI NSURANCE IS CEDED TO AN ASSUM NG
| NSURER THAT IS ACCREDI TED AS A REINSURER IN THI S STATE. CREDIT
FOR REI NSURANCE CEDED IS NOT ALLOWED | F THE ASSUM NG | NSURER' S
ACCREDI TATI ON HAS BEEN REVOKED BY THE COWM SSI ONER AFTER NOTI CE
AND HEARI NG AN ACCREDI TED REI NSURER UNDER THI' S SUBSECTION | S A
REI NSURER THAT MEETS ALL OF THE FOLLOW NG

(A) FILES WTH THE COW SSI ONER EVI DENCE OF THE REI NSURER S
SUBM SSI ON TO THI S STATE' S JURI SDI CTI ON.

(B) SUBM TS TO THI S STATE' S AUTHORI TY TO EXAM NE | TS BOCKS
AND RECOCRDS.

(O 1S LICENSED TO TRANSACT | NSURANCE OR REI NSURANCE I N AT
LEAST 1 STATE OR FOR A UNI TED STATES BRANCH OF AN ALI EN ASSUM NG
I NSURER | S ENTERED THROUGH AND LI CENSED TO TRANSACT | NSURANCE OR
REI NSURANCE | N AT LEAST 1 STATE.

(D) FILES ANNUALLY WTH THE COW SSI ONER A COPY OF I TS
ANNUAL STATEMENT FI LED W TH THE | NSURANCE DEPARTMENT OF I TS STATE
OF DOM ClI LE AND A COPY OF | TS MOST RECENT AUDI TED FI NANCI AL
STATEMENT AND MEETS 1 OF THE FOLLOW NG

(i) MAINTAINS A SURPLUS AS REGARDS POLI CYHOLDERS OF
$20, 000, 000. 00 OR MORE AND WHOSE ACCREDI TATI ON HAS NOT BEEN
DENI ED BY THE COW SSI ONER W THI N 90 DAYS OF | TS SUBM SSI ON.
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(1) MAI NTAINS A SURPLUS AS REGARDS POLI CYHOLDERS OF LESS
THAN $20, 000, 000. 00 AND WHOSE ACCREDI TATI ON HAS BEEN APPROVED BY
THE COW SSI ONER

(3) 2y C€redit— A CEDI NG | NSURER shal |l be all owed —when—
CREDI T FOR REI NSURANCE CEDED AS ElI THER AN ASSET OR A REDUCTI ON
FROM LI ABI LI TY ON ACCOUNT OF REI NSURANCE CEDED | F the reinsurance
is ceded to an assum ng insurer —whitch— THAT maintains a trust
fund in a qualified United States financial institution for the
paynment of the valid clainms of its United States —potiteyholders
and— ceding insurers, their assigns, and successors in interest,
THE TRUST AGREEMENT COWVPLI ES W TH SUBSECTION (7), and THE ASSUM
I NG | NSURER subnits to the comm ssioner’s authority to exam ne
its books and records and bears the expense of the exam nation.
The assunming insurer shall report annually to the conm ssioner
i nformati on substantially the same as that required to be
reported by authorized insurers pursuant to section 438 to enable
t he conm ssioner to determne the sufficiency of the trust fund.
—a)— The trust fund shall —eonsist— MEET ALL of the foll ow ng:

(A —(H—tnthe—ease—of— FOR a single assum ng insurer, the
trust shall consist of a trusteed account representing the assum
ing insurer’s liabilities attributable to —bustness—witten—+n
the— REI NSURANCE CEDED BY United States CEDI NG | NSURERS and, in
addition, the assumng insurer shall maintain a trusteed surplus
of an amount sufficient in the opinion of the comm ssioner to
mai ntai n conpliance with section 403 as respects —bustness—wit=
ten—+n—the— REI NSURANCE CEDED BY United States CEDI NG | NSURERS
but not |ess than $20, 000, 000. 00.
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(B) —(iy—tnthe—<ease—of— FOR a group including incorporated
and individual unincorporated underwiters: ——thetrust—shatt

(1) FOR REI NSURANCE CEDED UNDER REI NSURANCE AGREEMENTS W TH
AN | NCEPTI ON DATE, AMENDMENT, OR RENEVWAL DATE ON OR AFTER
AUGUST 1, 1995, THE TRUST SHALL CONSI ST OF A TRUSTEED ACCOUNT I N
AN AMOUNT NOT LESS THAN THE GROUP’ S SEVERAL LI ABI LI TI ES ATTRI BUT-
ABLE TO BUSI NESS CEDED BY UNI TED STATES DOM Cl LED CEDI NG | NSURERS
TO ANY GROUP MEMBER.

(1) FOR REI NSURANCE CEDED UNDER REI NSURANCE AGREEMENTS W TH
AN | NCEPTI ON DATE ON OR BEFORE JULY 31, 1995, AND NOT AMENDED OR
RENEVWED AFTER THAT DATE, NOTW THSTANDI NG ANY OTHER PROVI SI ON OF
TH S SECTI ON, THE TRUST SHALL CONSI ST OF A TRUSTEED ACCOUNT | N AN
AMOUNT NOT LESS THAN THE GROUP' S SEVERAL | NSURANCE AND REI NSUR-
ANCE LI ABI LI TI ES ATTRI BUTABLE TO BUSI NESS WRI TTEN I N THE UNI TED
STATES.

(iii) I'N additi on TO SUBPARAGRAPHS (i) AND (ii), the group
shall maintain a trusteed surplus of which an anmobunt sufficient
in the opinion of the conm ssioner to maintain conpliance with
section 403 as respects —bustrness—witten—+n—the— REI NSURANCE
CEDED BY United States DOM Cl LED CEDI NG | NSURERS but not | ess
t han $100, 000, 000. 00 shall be held jointly for the benefit of
United States DOM Cl LED cedi ng i nsurers of any nenber of the
group FOR ALL YEARS OF ACCOUNT. The incorporated nenbers of the

group shall not be engaged in any business other than
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underwiting as a nenber of the group and —shatH+—be— ARE subj ect
to the sanme | evel of —setvencey— regul ati on and SOLVENCY contr ol
by the group’s domiciliary regulator as are the unincorporated
menbers. —Fhe— WTH N 90 DAYS AFTER I TS FI NANCI AL STATEMENTS ARE
DUE TO BE FILED WTH THE GROUP’ S DOM CI LI ARY REGULATOR, THE group
shal | —ake—avaitable—to— PROVIDE the conm ssioner WTH an annua

certification of the solvency of each underwiter MEMBER by the
group’s domiciliary regulator —and—+ts— OR IF CERTIFICATION I S
UNAVAI LABLE, FI NANCI AL STATEMENTS PREPARED BY i ndependent publ
10 —accountant— ACCOUNTANTS FOR EACH UNDERWRI TER GROUP MEMBER
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(c) —tby— The trust AND ANY AMENDMENTS TO THE TRUST shal | be
established in a form approved by the comm ssioner OF THE STATE
WHERE THE TRUST |'S DOM Cl LED OR THE COWM SSI ONER OF ANOTHER STATE
WHO PURSUANT TO THE TRUST | NSTRUMENT TERMS HAS ACCEPTED PRI NCI PAL
REGULATORY OVERSI GAT OF THE TRUST. The trust instrument shall
provi de that contested clains shall be valid and enforceabl e upon

the final order of any court of conpetent jurisdiction in the

United States. The trust shall vest legal title to its assets in
the trustees of the trust for its United States —potieyholders
and— ceding insurers —— AND their assigns and successors in
interest. The trust —shalt—be— AND THE ASSUM NG | NSURER ARE

subj ect to exam nation as determ ned by the comm ssioner, and the

expense of the exam nation shall be borne by the assum ng
insurer. The trust —deseribedheretrn—rust— SHALL remain in
effect for as long as the assum ng insurer has outstanding obli-
gations due under the reinsurance agreenents subject to the
trust.

(d) €)— No later than February 28 of each year, the trust-
ees of the trust shall report to the comm ssioner in witing
—setting—forth— the balance of the trust and listing the trust’s
i nvestnments at the preceding year end and shall certify the date
of termnation of the trust, if so planned, or certify that the
trust —shatt— DOES not expire prior to the —next— follow ng
Decenber 31
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(4) —(3)y€redit——shatt—be—-attowed— A CEDI NG | NSURER SHALL BE
ALLONED CREDI T FOR RElI NSURANCE CEDED AS EI THER AN ASSET OR A
REDUCTI ON FROM LI ABI LI TY ON ACCOUNT OF RElI NSURANCE CEDED if rein-
surance i s ceded to an assunming insurer not neeting the require-
ments of this section but only for the insurance of risks |ocated
in jurisdictions where the reinsurance is required by applicable
| aw or regul ation of that jurisdiction.

(5) —(4)— If the assumi ng insurer is not —authorized-
LI CENSED OR ACCREDI TED to transact insurance or reinsurance in
this state, the credit permtted by subsection |(2)— (3) shal
not be allowed unless the assum ng insurer agrees in the reinsur-
ance agreenents TO BOTH OF THE FOLLOW NG

(a) That —+nAthe-event—ofthefarture—of— |IF the assuning
insurer FAILS to performits obligations under the terns of the
rei nsurance agreenent, the assuming insurer, at the request of
the ceding insurer, shall submt to the jurisdiction of any court
of conpetent jurisdiction in any state of the United States, wll
conply with all requirenents necessary to give —steh— THE court
—fturtsdietions— JURI SDI CTION, and will abide by the final deci-
sion of —stweh— THE court or any appellate court —n—the—event—of—
IF THERE | S an appeal .

(b) To designate the conmm ssioner or a designated attorney
as its true and [ awful attorney upon whom nmay be served any
| awf ul process in any action, suit, or proceeding instituted by
or on behalf of the cedi ng —corpany— | NSURER

(6) —5)— The provisions of subsection |(4)— (5) are not

i ntended to conflict with or override the obligation of the
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9
parties to a reinsurance agreenent to arbitrate their disputes,

if such an obligation is created in the agreenent.

(7) THE CREDI T PERM TTED BY SUBSECTI ON (3) SHALL NOT BE
ALLOAED UNLESS THE ASSUM NG | NSURER AGREES | N THE TRUST AGREEMENT
TO ALL OF THE FOLLOW NG

(A) NOTW THSTANDI NG ANY OTHER PROVI SI ONS I N THE TRUST
I NSTRUVENT, | F THE TRUST FUND | S | NADEQUATE BECAUSE | T CONTAI NS
AN AMOUNT LESS THAN THE AMOUNT REQUI RED BY SUBSECTION (3), ORIF
THE TRUST GRANTOR HAS BEEN DECLARED OR PLACED | NTO RECEIl VERSH P,
REHABI LI TATI ON, LI QUI DATI ON, OR SI M LAR PROCEEDI NGS UNDER THE
LAWS OF | TS STATE OR COUNTRY OF DOM Cl LE, THE TRUSTEE SHALL
COMPLY WTH AN ORDER OF THE COW SSI ONER W TH REGULATORY OVER-

SI GHT OVER THE TRUST OR W TH AN ORDER OF A COURT OF COVPETENT
JURI SDI CTI ON DI RECTI NG THE TRUSTEE TO TRANSFER TO THE COWM S-

SI ONER W TH REGULATORY OVERSI GHT ALL OF THE ASSETS OF THE TRUST
FUND.
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(B) THE ASSETS SHALL BE DI STRI BUTED BY AND CLAI M5 SHALL BE
FI LED WTH AND VALUED BY THE COWM SSI ONER W TH REGULATORY OVER-
SI GHT | N ACCORDANCE W TH THE LAWS OF THE STATE I N WHI CH THE TRUST
IS DOM Cl LED THAT ARE APPLI CABLE TO THE LI QUI DATI ON OF DQVESTI C
I NSURANCE COVPANI ES.

(O IF THE COW SSI ONER W TH REGULATORY OVERSI GHT DETERM NES
THAT THE TRUST FUND ASSETS OR ANY PART OF THE TRUST FUND ASSETS
'S NOT NECESSARY TO SATI SFY THE CLAIMS OF THE UNI TED STATES
CEDI NG | NSURERS OF THE TRUST GRANTOR, THE TRUST FUND ASSETS OR
ANY PART OF THE TRUST FUND ASSETS SHALL BE RETURNED BY THE COw
M SSI ONER W TH REGULATORY OVERSI GHT TO THE TRUSTEE FOR DI STRI BU-
TION I N ACCORDANCE W TH THE TRUST AGREEMENT.

(D) THE TRUST GRANTOR WAI VES ANY RI GHT OTHERW SE AVAI LABLE
UNDER UNI TED STATES LAWS | NCONSI STENT W TH SUBDI VI SIONS (A) TO
(O.

Sec. 1105. —A— AN ASSET OR A reduction fromliability for
the rei nsurance ceded by a ceding insurer to an assuni ng insurer
not neeting the requirenents of section 1103 shall be allowed in
an anmount not exceeding the liabilities carried by the ceding
insurer, and the reduction shall be in the amnpbunt of funds held
by or on behalf of the ceding insurer, including funds held in
trust for the ceding insurer, under a reinsurance contract with
the assuming insurer as security for the paynent of obligations
thereunder, if the security is held in the United States subject
to withdrawal solely by, and under the exclusive control of, the

ceding insurer and, for a trust, held in a qualified United
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States financial institution. This security may be in the form
of any of the follow ng:

(a) Cash.

(b) Securities that nmay be val ued by the comm ssioner in
accordance with sections 841 and 842 and are approved for invest-
ment by insurers under chapter 9.

(c) dean, irrevocable, unconditional letters of credit,

i ssued or confirmed by a qualified United States financial insti-
tution no later than Decenber 31 of the year for which filing is
bei ng made, and in the possession of the ceding insurer on or
before the filing date of its annual statenent. Letters of

credit neeting applicable standards of issuer acceptability as of
the dates of their issuance or confirmation shall, notw thstand-
ing the issuing or confirmng institutions subsequent failure to
neet applicable standards of issuer acceptability, continue to be
acceptabl e as security until their expiration, extension, renew
al, nodification, or amendnent, whichever occurs first.

(D) ANY OTHER FORM OF SECURI TY ACCEPTABLE TO THE
COW SSI ONER.

Sec. 1125. (1) Neither a reinsurance agreenent nor any
anendnent to that agreenent shall be used to reduce any liability
or to establish any asset in any financial statenment filed with
t he conm ssioner unless the agreenent, anmendnent, or a binding
letter of intent has been duly executed by —both—parties— THE
APPROPRI ATE PARTY no | ater than the —as—of—date"— FI LI NG DATE of

the financial statenent.
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(2) For a letter of intent, a reinsurance agreenent, or an
anendnent to a reinsurance agreenent shall be executed within a
reasonabl e period of tinme ——hnot—exceeding90daysfromthe—exe=
cut+on—date—of the+tetter—of +ntent— in order for credit to be
granted for the reinsurance ceded. AS USED IN TH S SUBSECTI ON,
"REASONABLE PERI OD OF TI ME" MEANS THAT PERI OD OF TI ME AS PROVI DED
BY THE NATI ONAL ASSOCI ATI ON OF | NSURANCE COWM SSI ONERS ACCOUNTI NG
PRACTI CES AND PROCEDURES MANUAL AND AS APPROVED BY THE
COW SSI ONER.

(3) —A— EXCEPT FOR FACULTATI VE CERTI FI CATES DULY EXECUTED BY
A PROPERTY AND CASUALTY REI NSURER OR | TS DULY APPO NTED AGENT, A

rei nsurance agreenent shall contain —both—of—thefoltowng
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tb)y—Fhat— I N SUBSTANCE A PROVI SI ON THAT any change or nodi -

fication to the agreenent is null and void unless nmade by anend-
ment to the agreenment and signed by both parties.

(4) A CEDI NG | NSURER SHALL NOT BE ALLOWED CREDI T FOR REI N-
SURANCE CEDED AS ElI THER AN ASSET OR A REDUCTI ON FROM LI ABI LI TY ON
ACCOUNT OF REI NSURANCE CEDED, UNLESS THE RElI NSURANCE CONTRACT
PROVI DES, | N SUBSTANCE, THAT | F THE CEDI NG | NSURER BECOVES | NSCOL-
VENT, THE RElI NSURANCE SHALL BE PAYABLE PURSUANT TO THE TERMS OF
THE RElI NSURANCE CONTRACT BY THE ASSUM NG | NSURER ON THE BASI S OF
REPORTED CLAI M5 ALLOWED BY THE LI QUI DATI ON COURT, W THOUT
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DI M NUTI ON BECAUSE OF THE | NSOLVENCY OF THE CEDI NG | NSURER. THE
PAYMENTS SHALL BE MADE DI RECTLY TO THE CEDI NG | NSURER OR | TS
DOM ClI LI ARY LI QUI DATOR UNLESS THE RElI NSURANCE CONTRACT REQUI RES
OR AN ENDORSEMENT S| GNED BY THE REI NSURER TO THE POLI CI ES REI N-
SURED REQUI RES THE REI NSURER TO MAKE PAYMENT TO THE PAYEES UNDER
THE PCLI G ES REINSURED | F THE CEDI NG | NSURER BECOVES | NSCOLVENT.

(5) THE REI NSURANCE AGREEMENT MAY PROVI DE THAT THE DOM CI LI -
ARY LI QUI DATOR OF AN | NSOLVENT CEDI NG | NSURER SHALL G VE WRI TTEN
NOTI CE TO THE ASSUM NG | NSURER OF THE PENDENCY OF A CLAI M AGAI NST
THE CEDI NG | NSURER ON THE CONTRACT REI NSURED W THI N A REASONABLE
TIME AFTER THE CLAIM IS FILED I'N THE LI QUI DATI ON PROCEEDI NG,

© 00 N oo o B~ W N P
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Sec. 8132. The anount recoverable by the |iquidator from

(IR
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reinsurers shall not be reduced as a result of the delinquency

'_\
o

proceedi ngs, regardless of any provision in the reinsurance con-
tract or other agreenent. THE REI NSURANCE SHALL BE PAYABLE PUR-
SUANT TO THE TERVMS OF THE REI NSURANCE CONTRACT BY THE ASSUM NG

I NSURER ON THE BASI S OF REPORTED CLAI M5 ALLOAED BY THE LI QUI DA-

TI ON COURT, W THOUT DI M NUTI ON BECAUSE OF THE | NSOLVENCY OF THE
CEDI NG | NSURER. Paynent made directly to an insured or other

N R R R R R
O © W ~N o ua

creditor shall not dimnish the reinsurer’s obligation to the

i nsurer’s estate —untess—thereinsurance—contract——provided—{for

NN
N

N
w

ti-scharge—of that—obligatt+on— UNLESS THE RElI NSURANCE CONTRACT
24 REQUI RES OR AN ENDORSEMENT SI GNED BY THE REI NSURER TO THE PCLI -

25 Cl ES REI NSURED REQUI RES THE REI NSURER TO MAKE PAYMENT TO THE
26 PAYEES UNDER THE POLI CI ES REI NSURED | F THE CEDI NG | NSURER BECAME
27 | NSOLVENT.
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Enacting section 1. The legislature declares that the
provi sions of this anendatory act are fundanental to the business
of insurance as provided in sections 1 and 2 of chapter 20, popu-
larly known as the MCarran-Ferguson act, 59 Stat. 33 and 34, 15
U S C 1011 and 1012. It is the intent of this anendatory act
t hat upon the insolvency of an alien insurer or reinsurer that
provi des security to fund its United States obligations under the
i nsurance code of 1956, 1956 PA 218, MCL 500. 100 to 500. 8302, the
assets representing the security shall be maintained in the
United States and clains shall be filed with and val ued by the
state insurance conm ssioner with regul atory oversight, and the
assets shall be distributed under the insurance |laws of the state
where the trust is domiciled that are applicable to the |iquida-

tion of donestic United States insurance conpanies.
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