SENATE BILL No. 1253

SENATE BILL No. 1253

May 9, 2000, Introduced by Senator DUNASKISS and referred to the Committee on Technology
and Energy.

Abill to anend 1939 PA 3, entitled

"An act to provide for the regulation and control of public util-
ities and other services affected with a public interest within
this state; to create a public service conm ssion and to pre-
scribe and define its powers and duties; to abolish the chi gan
public utilities comm ssion and to confer the powers and duties
vested by |law therein on the public service conm ssion; to pro-
vide for the continuance, transfer, and conpletion of certain
matters and proceedi ngs; to abolish automatic adjustnent clauses;
to prohibit rate increases wi thout notice and hearing; to qualify
resi denti al ener?y conservation prograns pernmtted under state
law for certain federal exenption; to provide for a restructuring
of rates for certain utilities; to encourage the utilization of
resource recovery facilities; to provide for appeals; to provide
appropriations; to declare the effect of this act; to prescribe
penalties; and to repeal all acts contrary to this act,"”

(MCL 460.1 to 460.8) by adding sections 10h, 10i, 10j, 10k, 10l,
10m 10n, and 10o0.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
SEC. 10H. AS USED IN TH S ACT:
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(A) "ASSI GNEE" MEANS AN | NDI VI DUAL, CORPORATI ON, OR OTHER
LEGALLY RECOGNI ZED ENTITY TO WHI CH AN | NTEREST | N SECURI Tl ZATI ON
PROPERTY | S TRANSFERRED.

(B) "COW SSI ON' MEANS THE M CHI GAN PUBLI C SERVI CE COW S-
SION I N THE DEPARTMENT OF CONSUMER AND | NDUSTRY SERVI CES.

(© "ELECTRIC UTILITY" MEANS THAT TERM AS DEFI NED | N
SECTION 2 OF THE ELECTRI C TRANSM SSI ON LI NE CERTI FI CATI ON ACT,
1995 PA 30, MCL 460. 562.

(D) "FI NANCI NG ORDER' MEANS AN ORDER OF THE COWM SSI ON
APPROVI NG THE | SSUANCE OF SECURI TI ZATI ON BONDS AND THE CREATI ON
OF SECURI Tl ZATI ON CHARGES AND CORRESPONDI NG RATE REDUCTI ONS.

(E) "FI NANCI NG PARTY" MEANS A HOLDER OF SECURI Tl ZATI ON
BONDS, | NCLUDI NG TRUSTEES, COLLATERAL AGENTS, AND OTHER PERSONS
ACTI NG FOR THE BENEFI T OF THE HOLDER.

(F) "QUALI FI ED COSTS" MEANS AN ELECTRI C UTI LI TY' S REGULATORY
ASSETS, OFFSET BY THE APPLI CABLE PORTI ON OF RELATED | NVESTMENT
TAX CREDI TS, PLUS ANY COSTS THAT THE COWM SSI ON DETERM NES THAT
THE ELECTRI C UTI LI TY WOULD BE UNLI KELY TO COLLECT IN A COWPETI -
TI VE MARKET, TOGETHER W TH THE COSTS OF | SSU NG, SUPPORTI NG, AND
SERVI CI NG SECURI Tl ZATI ON BONDS AND ANY COSTS OF RETI RI NG AND
REFUNDI NG THE ELECTRI C UTI LI TY' S EXI STI NG DEBT AND EQUI TY SECURI -
TIES I N CONNECTI ON W TH THE | SSUANCE OF SECURI TI ZATI ON BONDS.

(G "SECURI TI ZATI ON BONDS' MEANS BONDS, DEBENTURES, NOTES,
CERTI FI CATES OF PARTI Cl PATI ON OR OF A BENEFI Cl AL | NTEREST, OR
OTHER EVI DENCES OF | NDEBTEDNESS OR OMNERSHI P THAT ARE | SSUED BY
AN ELECTRI C UTILITY, ITS SUCCESSORS, OR AN ASS|I GNEE UNDER A
FI NANCI NG ORDER, THAT HAVE A TERM OF NOT MORE THAN 15 YEARS, AND
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THAT ARE SECURED BY OR PAYABLE FROM SECURI Tl ZATI ON PROPERTY. | F
CERTI FI CATES OF PARTI Cl PATI ON, BENEFI Cl AL | NTEREST, OR OANERSHI P
ARE | SSUED, REFERENCES IN THI S ACT TO PRI NCI PAL, | NTEREST, OR
PREM UM SHALL REFER TO COVPARABLE AMOUNTS UNDER THOSE
CERTI FI CATES.

(H) "SECURI TI ZATI ON CHARCES' MEANS NONBYPASSABLE AMOUNTS TO
BE CHARGED FOR THE USE OR AVAI LABI LI TY OF ELECTRI C SERVI CES,
APPROVED BY THE COWM SSI ON UNDER A FI NANCI NG ORDER TO RECOVER
QUALI FI ED COSTS, THAT SHALL BE COLLECTED BY AN ELECTRI C UTI LI TY,
| TS SUCCESSORS, AND ASSI GNEE, OR OTHER COLLECTI ON AGENTS AS PRO-
VI DED FOR I N THE FI NANCI NG ORDER.

(1) "SECURI TI ZATI ON PROPERTY" MEANS THE PROPERTY DESCRI BED
I N SECTI ON 3.

SEC. 10l1. (1) UPON THE APPLI CATI ON OF AN ELECTRI C UTI LI TY,
| F THE COW SSI ON FI NDS THAT THE NET PRESENT VALUE OF THE REVE-
NUES TO BE COLLECTED UNDER THE FI NANCI NG CRDER | S LESS THAN THE
AMOUNT THAT WOULD BE RECOVERED OVER THE REMAI NI NG LI FE OF THE
QUALI FI ED COSTS USI NG CONVENTI ONAL FI NANCI NG METHODS AND THAT THE
FI NANCI NG ORDER | S CONSI STENT W TH THE STANDARDS | N SUBSECTI ON
(2), THE COW SSI ON SHALL | SSUE A FI NANCI NG ORDER TO ALLOW THE
UTILITY TO RECOVER QUALI FI ED COSTS.

(2) I'N A FI NANCI NG ORDER, THE COWM SSI ON SHALL ENSURE ALL OF
THE FOLLOW NG

(A) THAT THE PROCEEDS OF THE SECURI Tl ZATI ON BONDS ARE USED
SOLELY FOR THE PURPOSES OF REDUCI NG THE AMOUNT OF QUALI FI ED
ASSETS THROUGH THE REFI NANCI NG OR RETI REMENT OF DEBT OR EQUI TY.
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(B) THAT SECURI TI ZATI ON PROVI DES TANG BLE AND QUANTI FI ABLE
BENEFI TS TO CUSTOVERS OF THE ELECTRI C UTI LI TY, GREATER THAN WOULD
HAVE BEEN ACHI EVED ABSENT THE | SSUANCE OF SECURI TI ZATI ON BONDS.

(C© THAT THE STRUCTURI NG AND PRI CI NG OF THE SECURI TI ZATI ON
BONDS RESULT I N THE LOAEST SECURI Tl ZATI ON CHARGES CONSI STENT W TH
MARKET CONDI TI ONS AND THE TERMS OF THE FI NANCI NG ORDER.

(D) THAT THE AMOUNT SECURI TI ZED DOES NOT EXCEED THE NET
PRESENT VALUE OF THE REVENUE REQUI REMENT OVER THE LI FE OF THE
PROPOSED SECURI TI ZATI ON BOND ASSOCI ATED W TH THE QUALI FI ED COSTS
SOQUGHT TO BE SECURI Tl ZED.

(3) THE FI NANCI NG ORDER SHALL DETAIL THE AMOUNT OF QUALI FI ED
COSTS TO BE RECOVERED AND THE PERI OD OVER WHI CH THE SECURI Tl ZA-

TI ON CHARGES ARE TO BE RECOVERED, NOT TO EXCEED 15 YEARS.

(4) A FINANCI NG ORDER IS EFFECTI VE I N ACCORDANCE WTH I TS
TERMS, AND THE FI NANCI NG ORDER, TOGETHER W TH THE SECURI TI ZATI ON
CHARGES AUTHORI ZED I N THE ORDER, SHALL BE | RREVOCABLE AND NOT
SUBJECT TO REDUCTI ON, | MPAI RVENT, OR ADJUSTMENT BY FURTHER ACTI ON
OF THE COWM SSI ON, EXCEPT AS PROVI DED UNDER SECTI ON 10K( 3).

(5) THE COW SSI ON SHALL | SSUE A FI NANCI NG ORDER OR AN ORDER
REJECTI NG THE APPLI CATI ON FOR A FI NANCI NG ORDER NO LATER THAN
90 DAYS AFTER THE ELECTRI C UTILITY FILES | TS APPLI CATI ON.

(6) A FINANCI NG ORDER I'S NOT SUBJECT TO REHEARI NG BY THE
COW SSI ON.

(7) NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW A FI NANCI NG
ORDER MAY BE REVI EVED BY THE COURT OF APPEALS UPON A FI LI NG BY A
PARTY TO THE COW SSI ON PROCEEDI NG W THI N 15 DAYS AFTER THE
FI NANCI NG ORDER | S | SSUED. ALL APPEALS OF A FI NANCI NG ORDER
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SHALL BE HEARD AND DETERM NED AS EXPEDI TI QUSLY AS POSSI BLE W TH
LAWFUL PRECEDENCE OVER OTHER MATTERS. REVI EW ON APPEAL SHALL BE
BASED SOLELY ON THE RECORD BEFORE THE COWM SSI ON AND BRI EFS TO
THE COURT AND SHALL BE LIM TED TO WHETHER THE FI NANCI NG ORDER
CONFORMS TO THE CONSTI TUTI ON AND LAWS OF THI' S STATE AND THE
UNI TED STATES AND IS WTH N THE AUTHORI TY OF THE COWM SSI ON UNDER
TH' S ACT.

(8) AT THE REQUEST OF AN ELECTRIC UTILITY, THE COW SSI ON
MAY ADOPT A FI NANCI NG ORDER PROVI DI NG FOR RETI RI NG AND REFUNDI NG
SECURI TI ZATI ON BONDS | F THE COW SSI ON FI NDS THAT THE FUTURE
SECURI TI ZATI ON CHARCGES REQUI RED TO SERVI CE THE NEW SECURI TI ZATI ON
BONDS, | NCLUDI NG TRANSACTI ON COSTS, WLL BE LESS THAN THE FUTURE
SECURI TI ZATI ON CHARCGES REQUI RED TO SERVI CE THE SECURI Tl ZATI ON
BONDS BEI NG REFUNDED. ON THE RETI REMENT OF THE REFUNDED SECURI -
TI ZATI ON BONDS, THE COW SSI ON SHALL ADJUST THE RELATED SECURI TI -
ZATI ON CHARGES ACCORDI NGY.

SEC. 10J. (1) THE RIGHTS AND | NTERESTS OF AN ELECTRI C UTI L-
I TY OR SUCCESSCR UNDER A FI NANCI NG ORDER, | NCLUDI NG THE RI GHT TO
| MPCSE, COLLECT, AND RECEI VE SECURI Tl ZATI ON CHARGES AUTHORI ZED | N
THE FI NANCI NG ORDER, SHALL BE ONLY CONTRACT RI GHTS UNTI L THEY ARE
FI RST TRANSFERRED TO AN ASS|I GNEE OR PLEDGED I N CONNECTI ON W TH
THE | SSUANCE OF SECURI TI ZATI ON BONDS, AT WHI CH TI ME THEY BECQOVE
SECURI TI ZATI ON PROPERTY.

(2) SECURI TI ZATI ON PROPERTY SHALL CONSTI TUTE A PRESENT PROP-
ERTY RI GHT FOR PURPCSES OF CONTRACTS CONCERNI NG THE SALE OR
PLEDGE OF PROPERTY, EVEN THOUGH THE | MPCSI TI ON AND COLLECTI ON OF
SECURI TI ZATI ON CHARGES DEPENDS ON THE FURTHER ACTS OF THE
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ELECTRI C UTILITY OR OTHERS THAT HAVE NOT YET OCCURRED. THE
FI NANCI NG ORDER SHALL REMAIN | N EFFECT AND THE PROPERTY SHALL
CONTI NUE TO EXI ST FOR THE SAME PERI GD AS THE PLEDGE OF THE STATE
DESCRI BED | N SECTI ON 10N.

(3) ALL REVENUES AND COLLECTI ONS RESULTI NG FROM SECURI Tl ZA-
TI ON CHARCGES SHALL CONSTI TUTE PROCEEDS ONLY OF THE SECURI TI ZATI ON
PROPERTY ARI SI NG FROM THE FI NANCI NG ORDER.

SEC. 10K. (1) THE I NTEREST OF AN ASSI GNEE OR PLEDCEE | N
SECURI TI ZATI ON PROPERTY AND | N THE REVENUES AND COLLECTI ONS ARl S-
I NG FROM THAT PROPERTY ARE NOT SUBJECT TO SETOFF, COUNTERCLAI M
SURCHARGE, OR DEFENSE BY THE ELECTRI C UTILITY OR ANY OTHER PERSON
OR N CONNECTI ON W TH THE BANKRUPTCY OF THE ELECTRI C UTILITY OR
ANY OTHER ENTI TY. A FI NANCI NG ORDER SHALL REMAI N I N EFFECT AND
UNABATED NOTW THSTANDI NG THE BANKRUPTCY OF THE ELECTRI C UTI LI TY,
| TS SUCCESSORS, OR ASSI GNEES.

(2) A FI NANCI NG ORDER SHALL | NCLUDE TERMS ENSURI NG THAT THE
| MPCSI TI ON AND COLLECTI ON OF SECURI Tl ZATI ON CHARGES AUTHORI ZED | N
THE ORDER ARE NONBYPASSABLE.

(3) A FI NANCI NG ORDER SHALL | NCLUDE A MECHANI SM REQUI RI NG
THAT SECURI Tl ZATI ON CHARGES BE REVI EWNED AND ADJUSTED AT LEAST
ANNUALLY, W THI N 45 DAYS OF THE ANNI VERSARY DATE OF THE | SSUANCE
OF THE SECURI TI ZATI ON BONDS, TO CORRECT ANY OVERCOLLECTI ONS OR
UNDERCOLLECTI ONS OF THE PRECEDI NG 12 MONTHS AND TO ENSURE THE
EXPECTED RECOVERY OF AMOUNTS SUFFI CI ENT TO TI MELY PROVI DE ALL
PAYMENTS OF DEBT SERVI CE AND OTHER REQUI RED AMOUNTS AND CHARGES
I N CONNECTI ON W TH THE SECURI TI ZATI ON BONDS.
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SEC. 10l. (1) AN AGREEMENT BY AN ELECTRIC UTILITY OR
ASSI GNEE TO TRANSFER SECURI TI ZATI ON PROPERTY THAT EXPRESSLY
STATES THAT THE TRANSFER IS A SALE OR OTHER ABSOLUTE TRANSFER
SIGNI FI ES THAT THE TRANSACTION IS A TRUE SALE AND IS NOT A
SECURED TRANSACTI ON AND THAT TI TLE, LEGAL AND EQUI TABLE, HAS
PASSED TO THE ENTITY TO WHI CH THE SECURI Tl ZATI ON PROPERTY | S
TRANSFERRED

(2) A TRUE SALE UNDER THI S SECTI ON APPLI ES REGARDLESS OF
VWHETHER THE PURCHASER HAS ANY RECOURSE AGAI NST THE SELLER, OR ANY
OTHER TERM OF THE PARTIES AGREEMENT, | NCLUDI NG THE SELLER S
RETENTI ON OF AN EQUI TY | NTEREST | N THE SECURI Tl ZATI ON PROPERTY,
THE FACT THAT THE ELECTRIC UTILITY ACTS AS A COLLECTOR OF SECURI -
TI ZATI ON CHARGES RELATI NG TO THE SECURI Tl ZATI ON PROPERTY, OR THE
TREATMENT OF THE TRANSFER AS A FI NANCI NG FOR TAX, FI NANCI AL
REPORTI NG OR OTHER PURPOSES.

SEC. 10M (1) A VALI D AND ENFORCEABLE LI EN AND SECURI TY
I NTEREST | N TRANSI TI ON PROPERTY MAY BE CREATED ONLY BY A FI NANC-
I NG ORDER AND THE EXECUTI ON AND DELI VERY OF A SECURI TY AGREEMENT
W TH A FI NANCI NG PARTY | N CONNECTI ON W TH THE | SSUANCE OF SECURI -
TI ZATI ON BONDS

(2) THE LI EN AND SECURI TY | NTEREST SHALL ATTACH AUTOVATI -
CALLY FROM THE TI ME THAT VALUE | S RECEI VED FOR THE BONDS AND
SHALL BE A CONTI NUOUSLY PERFECTED LI EN AND SECURI TY | NTEREST | N
THE TRANSI TI ON PROPERTY AND ALL PROCEEDS OF THE PROPERTY, VWHETHER
ACCRUED OR NOT, SHALL HAVE PRIORITY I N THE ORDER OF FI LI NG AND
TAKE PRECEDENCE OVER ANY SUBSEQUENT JUDI CI AL AND OTHER LI EN
CREDI TOR
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(3) TRANSFER OF AN | NTEREST I N SECURI Tl ZATI ON PROPERTY TO AN
ASSI GNEE SHALL BE PERFECTED AGAI NST ALL THI RD PARTI ES, | NCLUDI NG
SUBSEQUENT JUDI CI AL AND OTHER LI EN CREDI TORS, VWHEN A FI NANCI NG
STATEMENT HAS BEEN FI LED W TH RESPECT TO THE TRANSFER | N ACCORD-
ANCE W TH THE UNI FORM COWERCI AL CODE, 1962 PA 174, MCL 440. 1101
TO 440. 11102.

(4) THE PRIOCRITY OF A LIEN AND SECURI TY | NTEREST UNDER THI S
SECTI ON | S NOT | MPAI RED BY ANY LATER MODI FI CATI ON OF THE FI NANC-
I NG ORDER OR BY THE COWM NGLI NG OF FUNDS ARI SI NG FROM SECURI Tl ZA-
TI ON CHARCGES W TH OTHER FUNDS, AND ANY OTHER SECURI TY | NTEREST
THAT MAY APPLY TO THOSE FUNDS SHALL BE TERM NATED WHEN THEY ARE
TRANSFERRED TO A SEGREGATED ACCOUNT FOR THE ASSI GNEE OR A FI NANC-
I NG PARTY. | F SECURI TI ZATI ON PROPERTY HAS BEEN TRANSFERRED TO AN
ASSI GNEE, ANY PROCCEEDS OF THAT PROPERTY SHALL BE HELD I N TRUST
FOR THE ASSI GNEE.

(5) I'N THE EVENT OF DEFAULT BY THE ELECTRIC UTILITY ORITS
ASSI GNEES OR SUCCESSCORS, | N PAYMENT OF REVENUES ARI SING W TH
RESPECT TO SECURI TI ZATI ON PROPERTY, THE COWM SSI ON OR A COURT OF
APPROPRI ATE JURI SDI CTI ON, UPON THE APPLI CATI ON OF THE FI NANCI NG
PARTY, AND W THOUT LI M TI NG ANY OTHER REMEDI ES AVAI LABLE TO THE
FI NANCI NG PARTY, SHALL ORDER THE SEQUESTRATI ON AND PAYMENT TO THE
FI NANCI NG PARTY OF REVENUES ARI SI NG W TH RESPECT TO THE
PROPERTY. AN ORDER SHALL REMAI N I'N FULL FORCE AND EFFECT NOT-
W THSTANDI NG ANY BANKRUPTCY, REORGANI ZATI ON, OR OTHER | NSOLVENCY
PROCEEDI NGS W TH RESPECT TO THE DEBTOR, PLEDGOR, OR TRANSFEROR OF
THE PROPERTY.
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SEC. 10N. (1) SECURI TI ZATI ON BONDS ARE NOT A DEBT OR
OBLI GATI ON OF THE STATE AND ARE NOT A CHARGE ON I TS FULL FAI TH
AND CREDI T OR TAXI NG PONER.

(2) THE STATE PLEDGES, FOR THE BENEFI T AND PROTECTI ON OF THE
FI NANCI NG PARTI ES AND THE ELECTRI C UTILITY, THAT IT WLL NOT TAKE
OR PERM T ANY ACTI ON THAT WOULD | MPAI R THE VALUE OF SECURI Tl ZA-
TI ON PROPERTY, OR, EXCEPT AS ALLOWED UNDER SECTI ON 6, REDUCE
ALTER, OR I MPAI R THE SECURI TI ZATI ON CHARCGES TO BE | MPOSED, COL-
LECTED, AND REM TTED TO FI NANCI NG PARTI ES, UNTIL THE PRI NCI PAL,
| NTEREST AND PREM UM AND ANY OTHER CHARGES | NCURRED AND CON-
TRACTS TO BE PERFORMED | N CONNECTI ON W TH THE RELATED SECURI TI ZA-
TI ON BONDS HAVE BEEN PAI D AND PERFORMED | N FULL. ANY PARTY | SSU-
I NG SECURI TI ZATI ON BONDS | S AUTHORI ZED TO | NCLUDE THI S PLEDGE | N
ANY DOCUMENTATI ON RELATI NG TO THOSE BONDS

SEC. 10o0. (1) THE ACQUI SI TI ON, OANNERSHI P, AND DI SPGCSI Tl ON
OF ANY DI RECT | NTEREST | N ANY SECURI TI ZATI ON BOND SHALL NOT BE
TAKEN | NTO ACCOUNT I N DETERM NI NG WHETHER A PERSON | S SUBJECT TO
ANY | NCOVE TAX, SINGLE BUSI NESS TAX, FRANCHI SE TAX, BUSI NESS
ACTI VI TI ES TAX, | NTANG BLE PROPERTY TAX, EXCI SE TAX, STAMP TAX
OR ANY OTHER TAX | MPOSED BY THI S STATE OR ANY AGENCY OR PCLI TI CAL
SuBDI VI SI ON OF THI S STATE.

(2) AN ASSI GNEE OR FI NANCI NG PARTY SHALL NOT BE CONSI DERED
TO BE A PUBLI C UTILITY OR PERSON PROVI DI NG ELECTRI C SERVI CE
SOLELY BY VI RTUE OF THE TRANSACTI ONS DESCRI BED IN TH S ACT.
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