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HB4035, As Passed House, June 27, 2002

SUBSTI TUTE FOR
HOUSE BI LL NO. 4035

A bill to anmend 1998 PA 58, entitled
"M chigan |liquor control code of 1998,"
by anmendi ng sections 701, 705, and 905 (MCL 436.1701, 436. 1705,
and 436. 1905).
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 701. (1) Alcoholic liquor shall not be sold or fur-
nished to a mnor. Except as otherw se provided in
subsection (2) and subject to —stubseet+on— SUBSECTIONS (4), (5),
AND (6), a person who knowi ngly sells or furnishes al coholic
liquor to a mnor, or who fails to make diligent inquiry as to
whet her the person is a mnor, is guilty of a m sdeneanor. A
retail licensee or a retail |icensee's clerk, agent, or enployee
who viol ates this subsection shall be punished in the manner
provi ded for licensees in section 909 EXCEPT THAT | F THE
VIOLATION | S THE RESULT OF AN UNDERCOVER OPERATI ON I N WHI CH THE
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M NOR RECEI VED ALCOHOLI C LI QUOR UNDER THE DI RECTI ON OF THE STATE
POLI CE, THE COW SSI ON, OR A LOCAL POLI CE AGENCY AS PART OF AN
ENFORCEMENT ACTI ON, THE RETAIL LI CENSEE'S CLERK, AGENT, OR
EMPLOYEE | S RESPONSI BLE FOR A STATE CI VIL | NFRACTI ON AND MAY BE
ORDERED TO PAY A CIVIL FINE OF NOT MORE THAN $100. 00.
—Net-wthstantdrag—seecti-on—909—and—exeept— EXCEPT as ot herw se pro-
vided in subsection (2), a person who is not a retail |licensee or
a retail licensee's clerk, agent, or enployee and who viol ates
this subsecti on —shatH—be—+i+ned— IS GU LTY OF A M SDEMEANOR PUN-

| SHABLE BY A FINE OF [ NOT MORE THAN] $1, 000. 00 and —+ray—be—sentencet—to—
i mpris-

11 onment for —up—t6— NOT MORE THAN 60 days for a first offense,

12 —shatH—be+fined— A FINE OF NOT MORE THAN $2, 500. 00 and —shat—be

13 senteneed—to— inprisonnment for —up—te— NOT MORE THAN 90 days for
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14 a second or subsequent offense, and may be ordered to perform
15 comunity service. A suitable sign describing the content of

16 this section and the penalties for its violation shall be posted
17 in a conspicuous place in each roomwhere alcoholic liquor is
18 sold. The signs shall be approved and furnished by the

19 conm ssion.

20 (2) A person who is not a retail |licensee or the retai

21 licensee's clerk, agent, or enployee and who viol ates

22 subsection (1) is guilty of a felony, punishable by inprisonnment
23 for not nore than 10 years — or a fine of not nore than

24 $5,000.00, or both, if the subsequent consunption of the alco-
25 holic liquor by the minor is a direct and substantial cause of
26 that person's death or an accidental injury that causes that

27 person's death.
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(3) If aviolation occurs in an establishnment that is
licensed by the comm ssion for consunption of alcoholic |iquor on
the licensed prem ses, a person who is a |licensee or the clerk,
agent, or enployee of a |licensee shall not be charged with a vio-
| ation of subsection (1) or section 801(2) unless the |icensee or
the clerk, agent, or enployee of the |icensee knew or should have
reasonably known with the exercise of due diligence that a person
| ess than 21 years of age possessed or consuned al coholic |iquor
on the licensed prem ses and the |icensee or clerk, agent, or
enpl oyee of the licensee failed to take i medi ate corrective
action.

(4) If the enforcing agency involved in the violation is the
state police or a local police agency, a licensee shall not be
charged with a violation of subsection (1) or section 801(2)
unl ess —enfercerment— ALL OF THE FOLLOW NG OCCUR, | F APPLI CABLE

(A) ENFORCEMENT acti on —untder—seet+on—7083— i s taken agai nst
the m nor who purchased or attenpted to purchase, consuned or
attenpted to consunme, or possessed or attenpted to possess al co-
holic liquor. —anrt—+f—appt+eable—enforcerent

(B) ENFORCEMENT action is taken under this section against
t he person 21 years of age or older WHO I S NOT THE RETAI L
LI CENSEE OR THE RETAIL LI CENSEE' S CLERK, AGENT, OR EMPLOYEE who
sold or furnished the alcoholic liquor to the mnor.

(© ENFORCEMENT ACTI ON UNDER THI' S SECTI ON IS TAKEN AGAI NST
THE CLERK, AGENT, OR EMPLOYEE WHO DI RECTLY SOLD OR FURNI SHED
ALCOHCLI C LI QUOR TO THE M NOR.
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(5) If the enforcing agency is the comm ssion AND AN
APPEARANCE TI CKET OR CI VIL | NFRACTI ON CI TATI ON HAS NOT BEEN
| SSUED, then the conm ssion shall recormend to a |ocal |aw
enforcenent agency that enforcenent action be taken against a

violator of this section or section 703 who is not a |licensee.

However, —this— subsection (4) does not apply —unrtder—any—of—the
fotHowrng—et+reurstances—(a)—the—person— | F THE M NOR agai nst

whom enf orcenent action is taken under section 703, THE CLERK
AGENT, OR EMPLOYEE OF THE LI CENSEE WHO DI RECTLY SOLD OR FURNI SHED
ALCOHOLI C LI QUOR TO THE M NOR, or the person 21 years of age or

ol der who sold or furnished alcoholic liquor to the mnor is not
alive or is not present in this state at the tine the licensee is
charged. SUBSECTI ON (4)(A) DOES NOT APPLY UNDER ElI THER OF THE
FOLLOW NG Cl RCUMSTANCES:

(A) —b)y— The violation of subsection (1) is the result of
an undercover operation in which the m nor purchased or received
al coholic liquor under the direction of the person's enployer and
with the prior approval of the local prosecutor's office as part
of an enpl oyer-sponsored internal enforcenent action.

(B) —€)y— The violation of subsection (1) is the result of
an under cover operation in which the m nor purchased or received
al coholic liquor under the direction of the state police, the
comm ssion, or a |local police agency as part of an enforcenent
action. —Hewever—any

(6) ANY initial or contenporaneous purchase or receipt of
al coholic liquor by the m nor —shatH— UNDER SUBSECTI ON (5) (A OR
(B) MUST have been under the direction of the state police, the
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comm ssion, or the |local police agency and —shat+— MJUST have been
part of the undercover operation.

(7) €5— If a mnor participates in an undercover operation
in which the mnor is to purchase or receive alcoholic |iquor
under the supervision of a | aw enforcenent agency, his or her
parents or |egal guardian shall consent to the participation if
that person is less than 18 years of age.

(8 —6)— In an action for the violation of this section,
proof that the defendant or the defendant's agent or enpl oyee
demanded and was shown, before furnishing alcoholic liquor to a
m nor, a notor vehicle operator's or chauffeur's license or a
registration certificate issued by the federal selective service,
or other bona fide docunentary evidence of the age and identity
of that person, shall be a defense to an action brought under
this section.

(9) —AH— The comm ssion shall provide, on an annual basis,
a witten report to the departnment of state police as to the
nunber of actions heard by the comm ssion involving violations of
this section and section 801(2). The report shall include the
di sposition of each action and contain figures representing the
foll owi ng categories:

(a) Decoy operations.

(b) Of-prem ses violations.

(c) On-prem ses violations.

(d) Repeat offenses within the 3 years preceding the date of

t hat report.
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(10) |8)— As used in this section:

(a) "Corrective action” neans action taken by a |licensee or
a clerk, agent, or enployee of a |licensee designed to prevent a
m nor from further possessing or consum ng al coholic |iquor on
the licensed prem ses. Corrective action includes, but is not
limted to, contacting a | aw enforcenent agency and ejecting the
m nor and any ot her person suspected of aiding and abetting the
nm nor .

(b) "Diligent inquiry" means a diligent good faith effort to
determ ne the age of a person, which includes at | east an exam -
nation of an official Mchigan operator's or chauffeur's license,
an official Mchigan personal identification card, or any other
bona fide picture identification which establishes the identity
and age of the person.

Sec. 705. A peace officer or |aw enforcenent officer
descri bed under section 201 or an inspector of the comm ssion who
W t nesses a violation of section 701(1) OR 703, or a l|local ordi-
nance corresponding to section 701(1) OR 703, nay stop and detain
a person and obtain satisfactory identification, seize illegally
possessed al coholic liquor, and issue an appearance ticket as
prescribed in section —9b— 9C of chapter 1V of the code of crim -
nal procedure, 1927 PA 175, MCL —#64—9b— 764. 9C.

Sec. 905. (1) Notw thstanding section 903, if a retai
licensee or aretail |icensee's clerk, agent, or enployee vio-
| ates this act by selling or furnishing al coholic Iiquor to a
m nor, or by allowing a mnor to consune al coholic |iquor or

possess al coholic liquor for personal consunption on the |licensed
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prem ses, and if the enforcing agency involved in the prosecution
of the violation is the state police or a |ocal police agency,
the conm ssion shall not take any action under section 903 to
suspend or revoke the |licensee's |icense or assess —a—pefrat-ty— AN
ADM NI STRATI VE FI NE agai nst the |icensee unl ess —enforcerent— ALL
OF THE FOLLOW NG OCCUR, | F APPLI CABLE:

(A) ENFORCEMENT action is taken against the m nor who pur-
chased, consuned, or received the alcoholic liquor fromthe
retail licensee or the retail licensee's clerk, agent, or
enpl oyee. —ant—t+f—appti+ecable,—enforeerent

(B) ENFORCEMENT action is taken under —tht+s— section 701
agai nst the person 21 years of age or older THAT IS NOT THE
RETAI L LI CENSEE OR THE RETAIL LI CENSEE' S CLERK, AGENT, OR
EMPLOYEE BUT who sold or furnished the alcoholic liquor to the
m nor .

(© ENFORCEMENT ACTION IS TAKEN UNDER SECTI ON 701 AGAI NST
THE RETAIL LI CENSEE' S CLERK, AGENT, OR EMPLOYEE.

(2) Subsection (1) does not apply —under—etther—ef—the—fol—
rewrng—et+reurstances—(a)—the— | F THE enforci ng agent invol ved
in the prosecution is a conm ssion inspector rather than a police
agency.

(3) —{b)y—Fhe— SUBSECTION (1) (A) DOES NOT APPLY |IF THE prose-
cution of the violation is the result of an undercover operation
in which the m nor who purchased, consunmed, or received the alco-
holic liquor acted under the direction of the state police or a

| ocal police agency as part of the enforcenent action and such
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1 enforcement action is otherwise in conpliance with section

2 701(4), (5), AND (6).
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