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HB4042, As Passed House, June 14, 2001

SUBSTI TUTE FOR
HOUSE BI LL NO. 4042

Abill to anend 1971 PA 227, entitled

"An act to prescribe the rights and duties of parties to hone
solicitation sales,"

by amending the title and sections 1, 1la, 2, 3, 4, 5, 6, and 7
(MCL 445. 111, 445.111a, 445.112, 445.113, 445.114, 445.115,
445,116, and 445.117), section 1 as anended by 1999 PA 18 and
sections 2 and 3 as anended by 2000 PA 15.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE

An act to prescribe the rights and duties of parties to hone
solicitation sales AND TELEPHONE SOLI Cl TATI ON SALES; AND TO REGU-
LATE CERTAI N TELEPHONE SOLI Cl TATI ON.

Sec. 1. As used in this act:

(a) "Hone solicitation sale" neans a sale of goods or

services of nore than $25.00 in which the seller or a person

H00294' 01 (H- 4) DAM



© 00O N O O B~ W DN PP

N N DN N MDD P P PP PP R R
o o A WON B O O 0N O 0o WODN L O

HB4042, As Passed House, June 14, 2001

House Bill No. 4042 2

acting for the seller engages in —apersona—telephonrie—
FACE- TO- FACE or witten solicitation of the sale, the solicita-
tion is received by the buyer at a residence of the buyer, and
the buyer's agreenent or offer to purchase is there given to the
seller or a person acting for the seller. Hone solicitation sale
does not include any of the follow ng:

(i) A sale nade pursuant to a preexisting revolving charge
account.

(i7)) A sale made pursuant to prior negotiations between the
parties at a business establishnent at a fixed |ocation where
goods or services are offered or exhibited for sale.

(i) A sale or solicitation of insurance by an insurance
agent licensed by the conmm ssioner of insurance.

(iv) A sale nmade at a fixed | ocation of a business estab-
| i shment where goods or services are offered or exhibited for
sal e.

(v) A sale nmade pursuant to a printed advertisenent in a
publ i cation of general circulation.

(vi) A sale of services by a real estate broker or sal esper-
son licensed by the departnent of consunmer and industry
servi ces.

(vii)) A sale of agricultural or horticultural equipnent and
machinery that is denonstrated to the consunmer by the vendor at
the request of either or both of the parties.

(b) "Fixed | ocation" neans a place of business where the

seller or an agent, servant, enployee, or solicitor of that
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seller primarily engages in the sale of goods or services of the
sanme kind as would be sold at the residence of a buyer.

(c) "Business day" neans Monday through Friday and does not
i ncl ude Saturday, Sunday, or the follow ng business holidays:

New Year's day, Martin Luther King' s birthday, Washington's
bi rt hday, Menorial day, |ndependence day, Labor day, Col unbus
day, Veterans' day, Thanksgiving day, and Christmas day.

(d) "Federally insured depository institution” nmeans a state
or national bank, state or federal savings bank, state or federal
savi ngs and | oan association, or state or federal credit union
that hol ds deposits insured by an agency of the United States.

(e) —cpods— AS USED IN ONLY THE DEFI NI TI ON OF HOVE SOLI Cl -
TATI ON SALES, "GOODS or services" does not include either of the
fol | ow ng:

(i) A loan, deposit account, or trust account lawfully
of fered or provided by a federally insured depository institution
or a subsidiary or affiliate of a federally insured depository
institution.

(i7) An extension of credit that is subject to any of the
follow ng acts:

(A) The nortgage brokers, |enders, and servicers |icensing
act, 1987 PA 173, MCL 445.1651 to 445. 1684.

(B) The secondary nortgage | oan act, 1981 PA 125, MCL 493.51
to 493. 81.

(C© The reqgulatory loan act of 1963, 1939 PA 21, MCL 493.1
to 493. 26.
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(D) The consumer financial services act, 1988 PA 161, MCL
487. 2051 to 487.2072.

(E) 1984 PA 379, MCL 493.101 to 493.114.

(F) The notor vehicle sales finance act, 1950 (Ex Sess) PA
27, MCL 492. 101 to 492. 141.

(f) "Witten solicitation"” neans a postcard or other witten
notice delivered to a buyer's residence that requests that the
buyer contact the seller or seller's agent by tel ephone to
i nqui re about a good or service, unless the postcard or other

witten notice concerns a previous purchase or order or specifies
the price of the good or service and accurately describes the
good or service.

(G "TELEPHONE SOLI ClI TATI ON SALE" MEANS A SALE OF GOODS OR
SERVI CES OF MORE THAN $25.00 IN WHI CH THE SELLER OR A PERSON
ACTI NG FOR THE SELLER ENGAGES IN A TELEPHONI C SCLI CI TATI ON OF THE
SALE, THE SOLI Cl TATION | S RECEI VED BY THE BUYER AT A RESI DENCE OF
THE BUYER, AND THE BUYER S AGREEMENT OR OFFER TO PURCHASE | S
THERE G VEN TO THE SELLER OR A PERSON ACTI NG FOR THE SELLER

(H) "ADAD' OR "AUTQVATI C DI ALI NG AND ANNOUNCI NG DEVI CE"
MEANS ANY DEVI CE OR SYSTEM OF DEVI CES THAT | S USED, WHETHER ALONE
OR I N CONJUNCTI ON W TH OTHER EQUI PMENT, FOR THE PURPOSE OF AUTO-
MATI CALLY SELECTI NG OR DI ALI NG TELEPHONE NUMBERS.

(1) "COW SSI ON' MEANS THE PUBLI C SERVI CE COVM SSI ON.

(J) "DO NOT- CALL LI ST" MEANS A DO NOT- CALL LI ST OF CONSUVERS
MAI NTAI NED OR DESI GNATED BY THE COWM SSI ON UNDER SECTI ON 1A

(K) "EXI STI NG CUSTOVER' | NCLUDES A RESI DENTI AL TELEPHONE
SUBSCRI BER W TH WHOM A PERSON MAKI NG A VO CE COVMUNI CATI ON OVER A
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TELEPHONE HAS HAD A BUSI NESS RELATI ONSHIP WTHI N THE PRI OR 12
MONTHS.

(/) "PERSON' MEANS AN | NDI VI DUAL, PARTNERSHI P, CORPORATI ON,
LI M TED LI ABI LI TY COVPANY, ASSOCI ATI ON, GOVERNMENTAL ENTITY, OR
OTHER LEGAL ENTI TY.

(M "RESI DENTI AL TELEPHONE SUBSCRI BER' MEANS A PERSON RESI D-
ING IN TH S STATE WHO HAS RESI DENTI AL TELEPHONE SERVI CE.

(N) "TELEPHONE SOLI Cl TOR" MEANS ANY PERSON DO NG BUSI NESS I N
TH S STATE WHO MAKES OR CAUSES TO BE MADE A TELEPHONE SCLI Cl TA-
TION FROM W THI N OR QUTSI DE OF THI S STATE, | NCLUDI NG, BUT NOT
LIMTED TO CALLS MADE BY USE OF AUTOVATED DI ALI NG AND ANNOUNCI NG
DEVI CES OR BY A LI VE PERSON.

(O "TELEPHONE SOLI ClI TATI ON' MEANS ANY VO CE COMMUNI CATI ON
OVER A TELEPHONE FOR THE PURPOSE OF ENCOURAG NG THE PURCHASE OR
RENTAL OF, OR I NVESTMENT I N, GOODS OR SERVI CES. TELEPHONE SOLI C-
| TATI ON DOES NOT | NCLUDE ANY OF THE FOLLOW NG

(i) ANY VO CE COVMUNI CATI ON TO ANY RESI DENTI AL TELEPHONE
SUBSCRI BER W TH THAT SUBSCRI BER S PRI OR EXPRESS | NVI TATI ON OR
PERM SSI ON.

(i7) ANY VA CE COMMUNI CATI ON TO ANY RESI DENTI AL TELEPHONE
SUBSCRI BER WHO | S AN EXI STI NG CUSTOVER OF THE TELEPHONE
SOLIC TOR | F AN EXI STI NG CUSTOVER OF A PERSON DOES NOT WANT TO
RECEI VE ANY MORE TELEPHONE CALLS FROM THAT PERSON, HE OR SHE MAY
ASK TO BE PUT ON THAT PERSON S LI ST OF CONSUMERS WHO HAVE
REQUESTED THAT THEY NOT RECEI VE ADDI TI ONAL TELEPHONE CALLS FROM
THE PERSON.
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Sec. la. (1) A —honre—sohbetrtatton—sate—shalH—not—berade by
tetephonie—sotetrtation—ustnrg— PERSON SHALL NOT MAKE A TELEPHONE
SOLI Cl TATI ON THAT CONSI STS in whole or in part OF a recorded
message.

(2) WTH N 90 DAYS AFTER THE EFFECTI VE DATE OF THE AMENDA-
TORY ACT THAT ADDED THI S SUBSECTI ON, THE COMM SSI ON SHALL DO 1 OF
THE FOLLOW NG

(A) ESTABLI SH A STATE DO NOT- CALL LIST. | F THE COVWM SSI ON
ESTABLI SHES A STATE DO- NOT- CALL LI ST, I T SHALL PUBLI SH THAT LI ST
QUARTERLY FOR USE BY TELEPHONE SOLI Cl TORS. THE COW SSI ON MAY AT
ANY TI ME CEASE TO MAI NTAIN A LI ST UNDER THI S SUBDI VI SI ON AND MAKE
A DESI GNATI ON UNDER SUBDI VI SI ON (B).

(B) I NVESTI GATE ANY NATI ONAL DO NOT- CALL LI STS THEN I N EXI S-
TENCE AND AFTER CONSI DERATI ON OF EACH LI ST'S ACCESSI BI LI TY TO
TELEPHONE SOLI Cl TORS AND EASE AND COST OF REG STRATI ON FOR CON-
SUMERS SEEKI NG | NCLUSI QN, DESI GNATE A LI ST AS THE AUTHORI ZED
DO- NOT- CALL LIST. THE COW SSI ON MAY REVI EW AND MAKE A DI FFERENT
DESI GNATI ON UNDER THI' S SUBDI VI SI ON AT ANY TI ME | F THE COMM SSI ON
DETERM NES THAT AN ALTERNATI VE DO- NOT- CALL LI ST PROVI DES SUPERI OR
ACCESSI Bl LI TY TO TELEPHONE SOLI Cl TORS AND EASE AND COST OF REQ S-
TRATI ON FOR CONSUMERS SEEKI NG | NCLUSI ON OR | F THE ORGANI ZATI ON
MAI NTAI NI NG A PREVI QUSLY DESI GNATED DO- NOT- CALL LI ST ENGAGES | N
ACTIVITI ES THE COMM SSI ON CONSI DERS CONTRARY TO THE PUBLI C
| NTEREST. THE COMM SSI ON MAY AT ANY TI ME DI SCONTI NUE A DESI GNA-
TI ON UNDER THI' S SUBDI VI SI ON AND ESTABLI SH AND MAI NTAIN A LI ST
UNDER SUBDI VI SI ON (A).
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(3) I'N DETERM NI NG WVHETHER TO ESTABLI SH OR DESI GNATE A
DO NOT- CALL LI ST UNDER SUBSECTI ON (2), OR I N DESI GNATI NG A
DO NOT- CALL LI ST UNDER SUBSECTI ON (2) (B), THE COWM SSI ON SHALL
CONSI DER COVMMENTS FROM CONSUMERS, TELEPHONE SCOLI CI TORS, OR ANY
OTHER PERSON.

(4) BEGQ NNI NG 90 DAYS AFTER THE COWM SSI ON ESTABLI SHES OR
DESI GNATES A DO NOT- CALL LI ST UNDER SUBSECTI ON (2), A TELEPHONE
SOLI Cl TOR SHALL NOT MAKE A TELEPHONE SOLI Cl TATION TO A RESI DEN-
TI AL TELEPHONE SUBSCRI BER WHOSE NAME |'S ON THE THEN- CURRENT VER-
SION OF THE DO NOT- CALL LIST. TH' S SUBSECTI ON DCES NOT APPLY TO
A TELEPHONE SOLI Cl TOR WHO MEETS BOTH OF THE FOLLOW NG

(A) HAS 25 OR FEWER EMPLOYEES AT THE TI ME OF THE
SOLI C TATI ON.

(B) I'S NOT ENGAGED I N TELEPHONE SOLI CI TATION AS | TS PRI MARY
BUSI NESS.

(5) A TELEPHONE SCOLI Cl TOR SHALL NOT USE A DO NOT- CALL LI ST
FOR ANY PURPOSE OTHER THAN MEETI NG THE REQUI REMENTS OF SUBSECTI ON
(4).

(6) I'F THE COVMM SSI ON ESTABLI SHES AND MAI NTAI NS THE
DO NOT- CALL LI ST UNDER SUBSECTI ON (2), THE COW SSI ON SHALL NOT
SELL OR TRANSFER THE DO- NOT- CALL LI ST TO ANY PERSON FOR ANY PUR-
POSE UNRELATED TO THI S SECTI ON.

Sec. 2. (1) Except as provided in subsection (5), in addi-
tion to any right otherwi se to revoke an offer, a buyer has the
right to cancel a hone solicitation sale OR TELEPHONE SOLI Cl TA-
TION SALE until mdnight of the third business day after the day

on which the buyer signs an agreenent or offer to purchase that
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conplies with this act. The seller in a hone solicitation sale
OR TELEPHONE SOLI CI TATI ON SALE shall not acquire paynent by
havi ng an i ndependent courier service or other third party pick
up the buyer's paynent at the buyer's residence until after the
buyer's right-to-revoke period prescribed by this act has
expired.

(2) Cancellation occurs when the buyer mails or delivers the
notice of cancellation provided for in section 3(2) or any other
witten notice, or sends a telegram to the seller at the address

stated in the notice of cancellation.

(3) Anotice of cancellation or other witten notice, if
mailed to the seller, is given when it is deposited in a mail box
properly addressed and postage prepaid.

(4) Awitten notice or telegramgiven by the buyer other
than the notice of cancellation need not take a particular form
and is sufficient if it indicates by any formof witten expres-
sion the intention of the buyer not to be bound by the hone
solicitation sale OR TELEPHONE SCOLI Cl TATI ON SALE.

(5) A buyer may not cancel a hone solicitation sale OR TELE-
PHONE SOLI Cl TATION SALE if the buyer requests the seller to pro-
vi de goods or services w thout delay because of an energency, and
all of the following conditions are net:

(a) The seller in good faith makes a substantial begi nning
of performance of the contract before the buyer gives notice of
cancel | ation.

(b) The buyer furnishes the seller with a separate dated and

si gned personal statenent in the buyer's handwiting describing
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the situation requiring i medi ate remedy and expressly
acknow edgi ng and waiving the right to cancel the sale within 3
busi ness days.

(c) In the case of goods, the goods cannot be returned to
the seller in substantially as good condition as when received by
t he buyer.

(6) If a honme solicitation sale OR TELEPHONE SOLI Cl TATI ON
SALE is also subject to the debtor's right to rescind certain
transactions, the buyer may proceed either under those provisions
or under this section.

Sec. 3. (1) In a hone solicitation sale OR TELEPHONE SOLI C-
| TATI ON SALE, unl ess the buyer requests the seller to provide
goods or services without delay in an energency, the seller shal
present to the buyer and obtain the buyer's signature to a wit-
ten agreenent or offer to purchase that designates as the date of
the transaction the date on which the buyer actually signs.

The agreenent or offer to purchase shall contain a statenent
substantially as follows in inmediate proximty to the space
reserved in the agreenent or offer to purchase for the signature
of the buyer:

"You, the buyer, may cancel this transaction at any tine
prior to mdnight of the third business day after the date of
this transaction. See the attached notice of cancellation form
for an explanation of this right. Additionally, the seller is
prohi bited from having an i ndependent courier service or other

third party pick up your paynent at your residence before the end
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of the 3-business-day period in which you can cancel the
transaction.”

(2) The seller shall attach to the copy or cause to be
printed on the reverse side of the witten agreenment or offer to
purchase retai ned by the buyer a notice of cancellation in dupli-

cate that shall appear as foll ows:

"notice of cancell ation

(enter date of transaction)

(date)

You may cancel this transaction, w thout any penalty or
obligation, within 3 business days fromthe above date.

I f you cancel, any property traded in, any paynents nade by
you under the contract or sale, and any negoti abl e i nstrunent
executed by you will be returned within 10 business days foll ow
ing receipt by the seller of your cancellation notice, and any
security interest arising out of the transaction will be
cancel ed.

I f you cancel, you nust nake available to the seller at your
residence, in substantially as good condition as when received,
any goods delivered to you under this contract or sale; or you
may if you wish, conply with the instructions of the seller
regarding the return shipnent of the goods at the seller's

expense and ri sk.
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I f you do nmake the goods available to the seller and the
sell er does not pick themup within 20 days of the date of your
noti ce of cancellation, you may retain or dispose of the goods
Wi t hout any further obligation. |[If you fail to nake the goods
available to the seller or if you agree to return the goods to
the seller and fail to do so, then you renain |iable for per-
formance of all obligations under the contract.

To cancel this transaction, mail or deliver a signed and
dated copy of this cancellation notice or any other witten
notice, or send a telegramto (nane of seller), at (address of

seller's place of business) not |ater than m dni ght on

(date)

| hereby cancel this transaction.

(date)

(buyer's signature)
(3) The notices required by this section shall be in not

| ess than 10-point bold type and shall be 2 points |arger than
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the text of the contract. A witten agreenent or offer to
purchase and the notice of cancellation attached to the agreenent
or offer shall be witten in the sane | anguage as that used in
any oral presentation that was given to facilitate sale of the
goods or services. The seller shall enter on the blanks in the
noti ce of cancellation the date of transaction, which is the date
the buyer signs the witten agreenent, and the date for mailing
the notice of cancellation. An error in entering this infornm-
tion shall not dimnish the buyer's rights under this act.

(4) Until the seller has conplied with this section, the
buyer may cancel the hone solicitation sale OR TELEPHONE SOLI Cl -
TATI ON SALE by notifying the seller in any manner and by any
means of his or her intention to cancel.

Sec. 4. (1) Except as provided in this section, within 10
days after a hone solicitation sale OR TELEPHONE SOLI Cl TATI ON
SALE has been cancel ed or an offer to purchase revoked the seller
shall tender to the buyer any paynments made by the buyer and any
note or other evidence of indebtedness.

(2) I'f the down paynent includes goods traded in, the goods
shall be tendered in substantially as good condition as when
received by the seller. |If the seller fails to tender the goods
as provided by this section, the buyer may el ect to recover an
anount equal to the trade-in allowance stated in the agreenent.

(3) Until the seller has conplied with the obligations
i nposed by this section the buyer may retain possession of goods

delivered to himOR HER by the seller and has a lien on the goods
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in his OR HER possession or control for any recovery to which he
OR SHE is entitled.

Sec. 5. (1) Except as provided by section 4(3), if a honme
solicitation sale OR TELEPHONE SOLI Cl TATI ON SALE has been
cancel ed or an offer to purchase revoked, a seller may demand the
return of goods delivered within 20 days after the cancell ation
or revocation. The buyer shall take good care of the goods and
shal |l make the goods available for return to the seller at the
buyer's residence. If the seller fails to demand return of the
goods as prescribed in this subsection, the goods shall becone
the property of the buyer w thout obligation.

(2) If the seller has perforned any services pursuant to a
honme solicitation sale OR TELEPHONE SCLI Cl TATI ON SALE before its
cancellation, the seller is not entitled to conpensati on.

Sec. 6. Refunds or penalties IN CONNECTION WTH A HOVE
SOLI CI TATI ON SALE OR TELEPHONE SCLI Cl TATI ON SALE to which the
debtor is entitled pursuant to this act may be set off agai nst
the debtor's obligation, and may be raised as a defense to an
action on the obligation without regard to the tine limtations
prescribed by this act.

Sec. 7. —No— A person may NOT bring —any— AN action in any
court of this state for the collection of any honme solicitation
sal e OR TELEPHONE SOLI CI TATI ON SALE contract w thout proving that
—steh—person— HE OR SHE was at all tines in conpliance with this

act .
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