HB5107, As Passed House, May 1, 2002

HOUSE BILL No. 5107

October 2, 2001, Introduced by Reps. Vander Roest, Ehardt, Hager, Birkholz, Richardville, Patterson,
DeWeese, Rich Brown, Vander Veen and Phillips and referred to the Committee on Employment Relations,
Training and Safety.

A bill to amend 1969 PA 317, entitled
"Worker's disability conpensation act of 1969,"
by amendi ng section 161 (MCL 418.161), as anmended by 1996 PA

460.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

1 Sec. 161. (1) As used in this act, "enployee" neans:

2 (a) A person in the service of the state, a county, city,
~ 3 township, village, or school district, under any appoi ntnent, or
‘C_: 4 contract of hire, express or inplied, oral or witten. A person
Lq 5 enployed by a contractor who has contracted with a county, city,
2 6 township, village, school district, or the state, through its
j 7 representatives, shall not be considered an enpl oyee of the
E 8 state, county, city, township, village, or school district which
CL;J) 9 nmade the contract, when the contractor is subject to this act.
>
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(b) Nationals of foreign countries enployed pursuant to
section 102(a)(1) of the nutual educational and cul tural exchange
act of 1961, PUBLIC LAW 87-256, 22 U.S.C. 2452, shall not be con-
si dered enpl oyees under this act.

(c) Police officers, fire fighters, or enployees of the
police or fire departnments, or their dependents, in nunicipali-
ties or villages of this state providing |like benefits, may waive
the provisions of this act and accept |ike benefits that are pro-
vided by the municipality or village but shall not be entitled to
i ke benefits fromboth the nmunicipality or village and this act;
however, this waiver shall not prohibit such enpl oyees or their
dependents from being rei nbursed under section 315 for the nedi-
cal expenses or portion of nedical expenses that are not other-
wi se provided for by the nunicipality or village. This act shal
not be construed as limting, changing, or repealing any of the
provi sions of a charter of a nmunicipality or village of this
state relating to benefits, conpensation, pensions, or retirenent
i ndependent of this act, provided for enpl oyees.

(d) On-call nenbers of a fire departnent of a county, city,
village, or township shall be considered to be enpl oyees of the
county, city, village, or township, and entitled to all the bene-
fits of this act when personally injured in the performance of
duties as on-call nenbers of the fire departnment whether the
on-call nenber of the fire departnent is paid or unpaid. On-call
menbers of a fire departnent of a county, city, village, or town-
ship shall be considered to be receiving the state average weekly

wage at the tinme of injury, as |last determ ned under section 355,
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fromthe county, village, city, or township for the purpose of
cal culating the weekly rate of conpensation provided under this
act except that if the nenber's average weekly wage was greater
than the state average weekly wage at the time of the injury, the
menber's weekly rate of conpensation shall be determ ned based on
t he nenber’'s average weekly wage.

(e) On-call nenbers of a fire departnment OR AN ON- CALL
MEMBER OF A VOLUNTEER UNDERWATER DI VI NG TEAM that contracts with
or receives reinbursenent from1 or nore counties, cities, vil-
| ages, or townships shall be entitled to all the benefits of this
act when personally injured in the performance of their duties as
on-call nenbers of a fire departnment OR AS AN ON- CALL MEMBER OF A
VOLUNTEER UNDERWATER DI VI NG TEAM whet her the on-call nenber of
the fire departnment OR THE ON- CALL MEMBER OF THE VOLUNTEER UNDER-
WATER DI VING TEAM is paid or unpaid. On-call nenbers of a fire
departnment shall be considered to be receiving the state average
weekly wage at the tinme of injury, as |last determ ned under sec-
tion 355, fromthe fire departnment for the purpose of calculating
the weekly rate of conpensation provided under this act except
that if the nmenber's average weekly wage was greater than the
state average weekly wage at the tine of the injury, the nenber's
weekly rate of conpensation shall be determ ned based on the
menber' s average weekly wage. ON CALL MEMBERS OF A VOLUNTEER
UNDERWATER DI VI NG TEAM SHALL BE CONSI DERED TO BE RECEI VI NG THE
STATE AVERAGE WEEKLY WAGE AT THE TIME OF | NJURY, AS LAST DETER-

M NED UNDER SECTI ON 355, FROM THE FI RE DEPARTMENT FOR THE PURPCSE
OF CALCULATI NG THE VEEKLY RATE OF COWVPENSATI ON PROVI DED UNDER
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TH S ACT EXCEPT THAT | F THE MEMBER S AVERAGE WEEKLY WAGE WAS
GREATER THAN THE STATE AVERAGE WEEKLY WAGE AT THE TI ME OF THE
| NJURY, THE MEMBER S WEEKLY RATE OF COVPENSATI ON SHALL BE DETER-
M NED BASED ON THE MEMBER S AVERAGE WEEKLY WAGE

(f) The benefits of this act shall be available to a safety
patrol officer who is engaged in traffic regul ati on and nanage-
ment for and by authority of a county, city, village, or town-
ship, whether the officer is paid or unpaid, in the sane manner
as benefits are available to on-call nenbers of a fire departnment
under subdivision (d), upon the adoption by the |egislative body
of the county, city, village, or township of a resolution to that
effect. A safety patrol officer or safety patrol force when used
in this act includes all persons who volunteer and are registered
with a school and assigned to patrol a public thoroughfare used
by students of a school.

(g) A volunteer civil defense worker who is a nmenber of the
civil defense forces as provided by law and is registered on the
per manent roster of the civil defense organization of the state
or a political subdivision of the state shall be considered to be
an enpl oyee of the state or the political subdivision on whose
per manent roster the enployee is enrolled when engaged in the
performance of duty and shall be considered to be receiving the
state average weekly wage at the time of injury, as |ast deter-

m ned under section 355, fromthe state or political subdivision
for purposes of calculating the weekly rate of conpensati on pro-

vi ded under this act.
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(h) A volunteer licensed under section 20950 or 20952 of the
public health code, —Aet—No—368—©of—thePubtte—-Aets—of—1978

taws— 1978 PA 368, MCL 333.20950 AND 333. 20952, who is an on-cal
menber of a |ife support agency as defined under section 20906 of
—Aet—No—368—of—thePublec—Acts—of—1978—betnrg—sect+on—333—26966
of—the—M-ehi-gan—Conptted—taws— THE PUBLI C HEALTH CODE, 1978 PA
368, MCL 333. 20906, shall be considered to be an enpl oyee of the
county, city, village, or township and entitled to the benefits
of this act when personally injured in the performance of duties
as an on-call nmenber of a |ife support agency whet her the on-cal
menber of the |ife support agency is paid or unpaid. An on-cal
menber of a |ife support agency shall be considered to be receiv-
ing the state average weekly wage at the time of injury, as |ast
determ ned under section 355, fromthe county, city, village, or
townshi p for purposes of calculating the weekly rate of conpensa-
tion provided under this act except that if the nenber's average
weekly wage was greater than the state average weekly wage at the
time of the injury, the nmenber's weekly rate of conpensation

shall be determ ned based on the nenber's average weekly wage.

(i) A volunteer licensed under section 20950 or 20952 of the

public health code, —Aet—No—368—-of—thePubtte—Aets—of—1978

taws— 1978 PA 368, MCL 333. 20950 AND 333. 20952, who is an on-cal

menber of a |ife support agency as defined under section 20906 of
—Act—No—368—of thePubtec—Aets—of 1978, —betng—sect+on—333—20966
of—the—M-echigan—Cenpi+ead—taws— THE PUBLI C HEALTH CODE, 1978 PA
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368, MCL 333.20906, that contracts with or receives reinbursenent
from1l or nore counties, cities, villages, or townships shall be
entitled to all the benefits of this act when personally injured
in the performance of his or her duties as an on-call nenber of a
life support agency whether the on-call nenber of the life sup-
port agency is paid or unpaid. An on-call menber of a life sup-
port agency shall be considered to be receiving the state average
weekly wage at the tinme of injury, as |last determ ned under sec-
tion 355, fromthe life support agency for the purpose of calcu-
lating the weekly rate of conpensation provided under this act
except that if the nenmber's average weekly wage was greater than
the state average weekly wage at the tinme of the injury, the
menber's weekly rate of conpensation shall be determ ned based on
t he nenber’'s average weekly wage.

(j) 1'f a menber of an organization recognized by 1 or nore
counties, cities, villages, or towships within this state as an
energency rescue teamis enployed by a state, county, city, vil-
|l age, or township within this state as a police officer, fire
fighter, emergency nedical technician, or anbulance driver and is
injured in the normal scope of duties including training, but
excluding activation, as a nenber of the energency rescue team
he or she shall be considered to be engaged in the performance of
his or her normal duties for the state, county, city, village, or
township. If the nenber of the enmergency rescue teamis not
enpl oyed by a state, county, city, village, or township within
this state as a police officer, fire fighter, energency nedical

techni ci an, or anbul ance driver, and is injured in the nornal
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scope of duties, including training, as a nenber of the energency
rescue team he or she shall be considered to be an enpl oyee of
the team For the purpose of securing the paynent of conpensa-
tion under this act, on activation, each nenber of the team shal
be considered to be covered by a policy obtained by the team
unl ess the enpl oyer of a menber of the teamagrees in witing to
provi de coverage for that nenber under its policy. Menbers of an
energency rescue teamshall be considered to be receiving the
state average weekly wage at the time of injury, as |ast deter-
m ned under section 355, fromthe team for the purpose of cal cu-
lating the weekly rate of conpensation provided under this act
except that if the nenmber's average weekly wage was greater than
the state average weekly wage at the tinme of the injury, the
menber's weekly rate of conpensation shall be determ ned based on
the nenber's average weekly wage. As used in this subdivision,
"activation" neans a request by the enmergency nmanagenent coordi -
nat or appoi nted pursuant to section 8 or 9 of the energency nan-
agenent act, —-Act—No—390—ofthePubliec-Acts—of—1976,—being—see—
1976 PA
390, MCL 30.408 AND 30.409, made of and accepted by an energency
rescue team

(k) A political subdivision of this state shall not be
required to provide conpensation insurance for a peace officer of

the political subdivision with respect to the protection and com

pensation provided by —Aet—Ne—329—of—thePublec—Aets—of—3193+-

1937 PA 329, MCL 419. 101 TO 419. 104.
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(1) Every person in the service of another, under any
contract of hire, express or inplied, including aliens; a person
regularly enployed on a full-tinme basis by his or her spouse
havi ng specified hours of enploynment at a specified rate of pay;
wor ki ng menbers of partnerships receiving wages fromthe partner-
ship irrespective of profits; a person insured for whomand to
the extent premuns are paid based on wages, earnings, or prof-
its; and m nors, who shall be considered the sane as and have the
same power to contract as adult enployees. Any mnor under 18
years of age whose enploynent at the tinme of injury shall be
shown to be illegal, in the absence of fraudul ent use of permts
or certificates of age in which case only single conpensation
shall be paid, shall receive conpensation double that provided in
this act.

(m Every person engaged in a federally funded training pro-
gram or wor k experience program whi ch mandates the provision of
appropri ate worker's conpensation for participants and which is
sponsored by the state, a county, city, township, village, or
school district, or an incorporated public board or public com
mssion in the state authorized by law to hold property and to
sue or be sued generally, or any consortiumthereof, shall be
consi dered, for the purposes of this act, to be an enpl oyee of
the sponsor and entitled to the benefits of this act. The spon-
sor shall be responsible for the provision of worker's conpensa-
tion and shall secure the paynent of conpensation by a nethod
permtted under section 611. |If a sponsor contracts with a

public or private organization to operate a program the sponsor
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may require the organization to secure the paynent of
conpensation by a nmethod permtted under section 611

(n) Every person performng service in the course of the
trade, business, profession, or occupation of an enployer at the
time of the injury, if the person in relation to this service
does not maintain a separate business, does not hold hinmself or
herself out to and render service to the public, and is not an
enpl oyer subject to this act.

(2) A policy or contract of worker's conmpensation insurance,
by endorsenent, nmay exclude coverage as to any 1 or nore naned
partners or the spouse, child, or parent in the enployer's
famly. A person excluded pursuant to this subsection shall not
be subject to this act and shall not be considered an enpl oyee
for the purposes of section 115.

(3) An enployee who is subject to this act, including an
enpl oyee covered pursuant to section 121, who is an enpl oyee of a
limted liability conpany of not nore than 10 nenbers and who is
al so a manager and nenber, as defined in section 102 of the

Mchigan imted liability conmpany act, —Aet—No—23—ofthePubtie

Eaws— 1993 PA 23, MCL 450. 4102, and who owns at |east a 10%

interest in that limted liability conpany, with the consent of
the limted liability conmpany as approved by a majority vote of
the nenbers, or if the limted liability conpany has nore than 1
manager, all of the managers who are al so nenbers, except as oth-
erwi se provided in an operating agreenent, may elect to be

i ndi vidually excluded fromthis act by giving a notice of the
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election in witing to the carrier with the consent of the
l[imted liability conpany endorsed on the notice. The exclusion
shall remain in effect until revoked by the enpl oyee by giving
notice in witing to the carrier. Wile the exclusion is in
effect, section 141 shall not apply to any action brought by the
enpl oyee against the limted liability conpany.

(4) An enployee who is subject to this act, including an
enpl oyee covered pursuant to section 121, who is an enpl oyee of a
corporation which has not nore than 10 stockhol ders and who is
al so an officer and stockhol der who owns at |east 10% of the
stock of that corporation, with the consent of the corporation as
approved by its board of directors, may elect to be individually
excluded fromthis act by giving a notice of the election in
witing to the carrier with the consent of the corporation
endorsed on the notice. The exclusion shall remain in effect
until revoked by the enployee by giving a notice in witing to
the carrier. Wile the exclusion is in effect, section 141 shal
not apply to any action brought by the enpl oyee against the
cor por ati on.

(5) If the persons to be excluded from coverage under this
act pursuant to subsections (2) to (4) conprise all of the
enpl oyees of the enpl oyer, those persons may el ect to be excl uded
from bei ng consi dered enpl oyees under this act by submtting
witten notice of that election to the director upon a form pre-
scribed by the director. The exclusion shall remain in effect

until revoked by giving witten notice to the director.
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