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HBS5248, As Passed House, July 3, 2002

SUBSTI TUTE FOR
HOUSE BI LL NO. 5248

A bill to anmend 1993 PA 327, entitled
"Tobacco products tax act,"”
by anmendi ng sections 7 and 12 (MCL 205.427 and 205.432), as
amended by 1997 PA 187, and by addi ng section 6c.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
SEC. 6C. (1) A NONPARTI Cl PATI NG MANUFACTURER SHALL BY APRI L
30 OF EACH YEAR CERTI FY TO THE DEPARTMENT THAT IT IS NOT A PAR-
TI Cl PANT | N THE MASTER SETTLEMENT AGREEMENT AND THAT | T HAS PER-
FORMED | TS OBLI GATI ON TO ESTABLI SH A QUALI FI ED ESCROW ACCOUNT AND
DEPQOSI TED FUNDS | NTO THAT ACCOUNT UNDER 1999 PA 244, MCL 445. 2051
TO 445. 2052.
(2) THE CERTI FI CATI ON OF COWPLI ANCE SHALL BE ON A FORM PRE-
SCRI BED BY THE DEPARTMENT, SHALL CONTAIN ALL OF THE | NFORMATI ON
REQUESTED ON THE FORM AND SHALL | NCLUDE A LI ST OF ALL BRAND
NAMES OF Cl GARETTES SOLD BY THE NONPARTI Cl PATI NG MANUFACTURER FOR
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CONSUMPTION I N THI S STATE DURI NG THE CALENDAR YEAR | MVEDI ATELY
PRECEDI NG THE CERTI FI CATI ON DATE.
(3) A NONPARTI Cl PATI NG MANUFACTURER SHALL PROVI DE A COPY OF
THE CERTI FI CATI ON OF COVPLI ANCE TO THE ATTORNEY GENERAL AND ANY

1

2

3

4

5 WHOLESALER, UNCLASSI FI ED ACQUI RER, OR OTHER PERSON TO WHOM THE

6 NONPARTI Cl PATI NG MANUFACTURER MAKES A SALE OF I TS Cl GARETTES FOR
7 SUBSEQUENT SALE IN THI S STATE.

8 (4) A WHOLESALER, UNCLASSI FI ED ACQUI RER, OR OTHER PERSON WHO
9 |S PROVIDED WTH A CERTI FI CATI ON OF COVPLI ANCE UNDER THI S SECTI ON
10 SHALL RETAIN THE CERTI FI CATI ON OF COVPLI ANCE FOR NOT LESS THAN 4
11 YEARS FROM THE DATE THE CERTI FI CATI ON OF COVPLI ANCE WAS

12 RECEI VED.

13 (5) A VWHOLESALER OR UNCLASSI FI ED ACQUI RER SHALL REPORT TO
14 THE DEPARTMENT ALL Cl GARETTES THAT I T ACQUI RES THAT WERE MANUFAC-
15 TURED BY A NONPARTI Cl PATI NG MANUFACTURER. A WHOLESALER OR

16 UNCLASSI FI ED ACQUI RER THAT HAS NOT VOLUNTARI LY SUBM TTED ANNUAL
17 REPORTS DESCRIBED IN THI S SUBSECTI ON FOR PERI ODS BEG NNI NG

18 DECEMBER 28, 1999 SHALL FILE THOSE REPORTS W TH THE DEPARTNMENT
19 WTH N 60 DAYS OF THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT
20 ADDED THI' S SECTI ON. THE REPORT SHALL BE ON A FORM PRESCRI BED BY
21 THE DEPARTMENT AND ATTACHED TO THE RETURN REQUI RED UNDER
22 SECTION 7. A WHOLESALER OR UNCLASSI FI ED ACQUI RER THAT HAS NOT
23 ACQUI RED ANY Cl GARETTES FROM A NONPARTI Cl PATI NG MANUFACTURER
24 SHALL FILE THE REPORT W TH THE RETURN REQUI RED UNDER SECTI ON 7
25 STATING THAT I T HAS NOT PURCHASED, ACQUI RED, EXPORTED, OR
26 RETURNED Cl GARETTES RELATED TO A NONPARTI Cl PATI NG MANUFACTURER.
27 THE | NFORMATI ON CONTAINED IN THI'S REPORT IS FOR THE PURPOSES OF
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ENFORCI NG 1999 PA 244, MCL 445.2051 TO 445. 2052, AND DCES NOT

CONSTI TUTE | NFORMATI ON OBTAI NED | N CONNECTI ON W TH THE ADM NI S-

TRATI ON OF A TAX UNDER SECTI ON 28(1) (F) OF 1941 PA 122,

MCL 205.28. A WHOLESALER OR UNCLASSI FI ED ACQUI RER SHALL RETAIN A

COPY OF THE REPORT FOR NOT LESS THAN 4 YEARS FROM THE DATE THE

REPORT WAS FI LED W TH THE DEPARTMENT. |F A WHOLESALER OR UNCLAS-

?]I?FI ED ACQUI RER DOES NOT FI LE A REPORT OR [ KNOW NGLY] FILES AN | NCOWLETE

| NACCURATE REPORT UNDER THI S SUBSECTI ON, THE DEPARTMENT MAY DO 1
OR MORE OF THE FOLLOW NG

(A) ASSESS A PENALTY UNDER THI S SECTI ON.

(B) PROH BI T THE WHOLESALER OR UNCLASSI FI ED ACQUI RER FROM
OBTAI NI NG Cl GARETTE STAMPS FROM THE DEPARTMENT UNTIL A COVPLETE
AND ACCURATE REPORT | S FI LED.

(© REVOKE THE WHOLESALER S OR UNCLASSI FI ED ACQUI RER' S
LI CENSE UNDER SECTI ON 5, ONLY AFTER CONDUCTI NG A HEARI NG

(6) A NONPARTI CI PATI NG MANUFACTURER THAT HAS NOT PROVI DED
THE CERTI FI CATI ON OF COVPLI ANCE REQUI RED BY THI S SECTI ON SHALL
NOT MAKE A SALE OF CIGARETTES IN THI S STATE OR A SALE WTHI N OR
QUTSI DE THI S STATE TO ANY PERSON FOR SALE, DI STRI BUTI ON, OR CON\
SUMPTION I N THI S STATE.

(7) A PERSON SHALL NOT PURCHASE, ACQUI RE, POSSESS, OR SELL
Cl GARETTES ACQUI RED FROM OR MANUFACTURED BY A NONPARTI Cl PATI NG
MANUFACTURER THAT HAS NOT PROVI DED THE CERTI FI CATI ON OF COWPLI -
ANCE TO THE DEPARTMENT AS REQUI RED UNDER THI S SECTI ON AND THAT
HAS NOT PROVI DED THE PERSON W TH A COPY OF THE CERTI FI CATI ON OF
COWPLI ANCE | F REQUI RED TO DO SO UNDER SUBSECTI ON (3).
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(8) THE DEPARTMENT SHALL MAI NTAIN AND REGULARLY UPDATE A
LI ST OF PARTI Cl PATI NG MANUFACTURERS AND NONPARTI CI PATI NG
MANUFACTURERS THAT HAVE PROVI DED THE CERTI FI CATI ON OF COWVPLI ANCE
REQUI RED UNDER THI' S SECTI ON. THE DEPARTMENT SHALL PUBLI SH THE
LI ST ON I TS WEBSI TE AND PROVI DE A COPY OF THE LI ST TO A PERSON
UPON REQUEST.

(9) I'F A WHOLESALER OR UNCLASSI FI ED ACQUI RER RECEI VES A CER-
TI FI CATI ON OF COVPLI ANCE FROM A NONPARTI CI PATI NG MANUFACTURER
THAT IS NOT | NCLUDED I'N THE LI ST MAI NTAI NED BY THE DEPARTMENT,
THE WHOLESALER OR UNCLASSI FI ED ACQUI RER SHALL W THI N 10 BUSI NESS
DAYS AFTER RECEI VI NG THE CERTI FI CATI ON OF COVPLI ANCE PROVI DE A
COPY OF THE CERTI FI CATI ON OF COVPLI ANCE AND THE NAME AND ADDRESS
OF THE NONPARTI Cl PATI NG MANUFACTURER TO THE DEPARTMENT.

(10) THI RTY DAYS AFTER THE DEPARTMENT POSTS ON | TS WEBSI TE
AND PROVI DES WHOLESALERS AND UNCLASSI FI ED ACQUI RERS A NOTI CE COF A
SECOND OR SUBSEQUENT KNOW NG VI OLATI ON OF A PROVI SI ON OF 1999
PA 244, MCL 445. 2051 TO 445. 2052, OR A NOTI CE OF A JUDGVENT THE
DEPARTMENT HAS AGAI NST A NONPARTI CI PATI NG MANUFACTURER, THE
DEPARTMENT MAY SEI ZE OR CONFI SCATE FROM ANY PERSON ANY ClI GARETTES
I N THAT PERSON S POSSESSI ON THAT WERE ACQUI RED FROM OR MANUFAC-
TURED BY THAT NONPARTI CI PATI NG MANUFACTURER. BEG NNI NG MAY 1,
2003, THE DEPARTMENT MAY SEI ZE OR CONFI SCATE FROM ANY PERSON ANY
Cl GARETTES I N THAT PERSON S POSSESSI ON THAT WERE ACQUI RED FROM OR
MANUFACTURED BY A NONPARTI CI PATI NG MANUFACTURER | F THAT NONPAR-
TI CI PATI NG MANUFACTURER HAS NOT PROVI DED THE CERTI FI CATI ON
REQUI RED BY THI S SECTI ON.  SEI ZURE, CONFI SCATI ON, FORFEI TURE, AND
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SALE OF Cl GARETTES UNDER THI S SECTI ON SHALL BE ACCOVPLI SHED UNDER
SECTI ON 9.

(11) THE DEPARTMENT MAY | MPOSE ON ANY PERSON A CIVIL FINE
NOT TO EXCEED $1, 000. 00 FOR EACH VI OLATION OF THI S SECTION. THE
CIVIL FINE IS IN ADDI TION TO ALL OTHER FI NES OR PENALTI ES | MPOSED
BY THHS ACT OR 1941 PA 122, MCL 205.1 TO 205. 31.

(12) AS USED IN TH S SECTI ON:

(A) "Cl GARETTE" MEANS THAT TERM AS DEFI NED I N 1999 PA 244,
MCL 445. 2051 TO 445. 2052.

(B) " NONPARTI Cl PATI NG MANUFACTURER" MEANS A MANUFACTURER COF
Cl GARETTES THAT | S NOT A PARTI Cl PATI NG MANUFACTURER AS THAT TERM
| S DEFI NED I N 1999 PA 244, MCL 445.2051 TO 445. 2052.

NONPARTI Cl PATI NG MANUFACTURER ALSO | NCLUDES THE FI RST PURCHASER
OF Cl GARETTES MANUFACTURED OUTSI DE THE UNI TED STATES FOR RESALE
I N THE UNI TED STATES.

Sec. 7. (1) Beginning May 1, 1994, a tax is levied on the
sal e of tobacco products sold in this state as foll ows:

(a) —For— THROUGH JULY 31, 2002, FOR cigars, noncigarette
snoki ng tobacco, and snokel ess tobacco, 16% of the whol esal e
price.

(b) For cigarettes, 37.5 mlls per cigarette.

(© BEGQ NNI NG AUGUST 1, 2002, FOR CI GARETTES, IN ADDI TION TO
THE TAX LEVIED I N SUBDI VI SION (B), AN ADDI TIONAL 15 M LLS PER
Cl GARETTE.

(D) BEGQ NNI NG AUGUST 1, 2002, FOR CI GARETTES, IN ADDI TION TO
THE TAX LEVIED I N SUBDI VI SIONS (B) AND (C), AN ADDI TI ONAL 10
M LLS PER Cl GARETTE.
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(E) BEGQ NNI NG AUGUST 1, 2002, FOR Cl GARS, NONCI GARETTE
SMOKI NG TOBACCO, AND SMOKELESS TOBACCO, 20% OF THE WHOLESALE
PRI CE

(2) On or before the twentieth day of each cal endar nonth,
every |licensee under section 3 other than a retailer, secondary
whol esal er, unclassified acquirer |licensed as a nmanufacturer, or
vendi ng machi ne operator shall file a return with the departnent
stating the whol esale price of each tobacco product other than
cigarettes purchased, the quantity of cigarettes purchased, the
whol esal e price charged for all tobacco products other than ciga-
rettes sold, the nunber of individual packages of cigarettes and
t he nunber of cigarettes in those individual packages, and the
nunber and denom nations of stanps affixed to individual packages
of cigarettes sold by the |icensee for each place of business in
the precedi ng cal endar nonth. The return shall also include the
nunber and denom nation of unaffixed stanps in the possession of
the licensee at the end of the preceding cal endar nonth.
Wol esal ers shall also report accurate inventories of cigarettes,
bot h stanped and unstanped at the end of the precedi ng cal endar
mont h. Whol esal ers and uncl assified acquirers shall also report
accurate inventories of affixed and unaffixed stanps by denoni na-
tion at the beginning and end of each cal endar nonth and al
stanps acquired during the preceding cal endar nonth. The return
shal |l be signed under penalty of perjury. The return shall be on
a formprescribed by the departnent and shall contain or be

acconpani ed by any further information the departnent requires.
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(3) To cover the cost of expenses incurred in the
adm nistration of this act, at the time of the filing of the
return, the |icensee shall pay to the departnent the tax |evied
in subsection (1) for tobacco products sold during the cal endar
nmont h covered by the return, |ess conpensation equal to both of
the foll ow ng:

(a) One percent of the total ampunt of the tax due on
t obacco products sold other than cigarettes.

(b) —©ne—and—oene—fourth—pereent— THROUGH JULY 31, 2002,
1.25% of the total amount of the tax due on cigarettes sold.

(© BEG NNI NG AUGUST 1, 2002, 1.5% OF THE TOTAL AMOUNT OF
THE TAX DUE ON Cl GARETTES SOLD.

(4) Every licensee and retailer who, on —May—31—3994— AUGUST
1, 2002, has on hand for sale any cigarettes —acguired—after

February—1—3994— upon which a tax has been paid pursuant to
—forrer—1947+PA265— SUBSECTION (1) (B) shall file a conplete

inventory of those cigarettes before —June—1+—31994— SEPTEMBER 1,
2002 and shall pay to the departnment at the time of filing this
inventory a tax equal to the difference between the tax inposed
in subsection =— (1)(B), (C, AND (D) and the tax that has
been pai d —pursuant—to—forrer—1947—PA265— UNDER SUBSECTI ON

(1) (B). EVERY LI CENSEE AND RETAI LER WHO, ON AUGUST 1, 2002, HAS
ON HAND FOR SALE ANY Cl GARS, NONCI GARETTE SMOKI NG TOBACCO, OR
SMOKELESS TOBACCO UPON WHI CH A TAX HAS BEEN PAI D PURSUANT TO SUB-
SECTION (1) (A) SHALL FILE A COVPLETE | NVENTORY OF THOSE Cl GARS,
NONCI GARETTE SMOKI NG TOBACCO, AND SMOKELESS TOBACCO BEFORE
SEPTEMBER 1, 2002 AND SHALL PAY TO THE DEPARTMENT AT THE TI ME OF
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FI LING TH S | NVENTORY A TAX EQUAL TO THE DI FFERENCE BETWEEN THE
TAX | MPOSED | N SUBSECTI ON (1) (E) AND THE TAX THAT HAS BEEN PAI D
UNDER SUBSECTI ON (1) (A)

(5) The departnment may require the paynent of the tax
i nposed by this act upon the inportation or acquisition of a
t obacco product. A tobacco product for which the tax under this
act has once been inposed and that has not been refunded if paid
iS not subject upon a subsequent sale to the tax inposed by this
act .

(6) An abatenment or refund of the tax provided by this act
may be nmade by the departnment for causes the departnent considers
expedi ent. The departnent shall certify the amount and the state
treasurer shall pay that amount out of the proceeds of the tax.

(7) A person liable for the tax may reinburse itself by
adding to the price of the tobacco products an anount equal to
the tax | evied under this act.

(8) A whol esaler, unclassified acquirer, or other person
shall not sell or transfer any unaffixed stanps acquired by the
whol esal er or unclassified acquirer fromthe departnent. A
whol esal er or unclassified acquirer who has any unaffixed stanps
on hand at the tine its license is revoked or expires, or at the
time it discontinues the business of selling cigarettes, shal
return those stanps to the departnent. The departnent shal
refund the value of the stanps, |ess the appropriate di scount
pai d.

(9) If the whol esal er or unclassified acquirer has unsal abl e

packs returned froma retailer, secondary whol esal er, vending
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machi ne operator, whol esaler, or unclassified acquirer with
stanps affixed, the departnent shall refund the amount of the tax
| ess the appropriate discount paid. |If the whol esal er or uncl as-
sified acquirer has unaffixed unsal abl e stanps, the departnent
shal | exchange with the whol esal er or unclassified acquirer new
stanps in the same quantity as the unaffixed unsal abl e stanps.
An application for refund of the tax shall be filed on a form
prescri bed by the departnent for that purpose, within 4 years
fromthe date the stanps were originally acquired fromthe
departnent. A whol esal er or unclassified acquirer shall make
avail abl e for inspection by the departnent the unused or spoiled
stanps and the stanps affixed to unsal abl e individual packages of
cigarettes. The departnment may, at its own discretion, wtness
and certify the destruction of the unused or spoiled stanps and
unsal abl e i ndi vi dual packages of cigarettes that are not return-
able to the manufacturer. The whol esal er or unclassified
acquirer shall provide certification fromthe manufacturer for
any unsal abl e i ndi vi dual packages of cigarettes that are returned
to the manufacturer.

(10) On or before the twentieth of each nonth, each manufac-
turer shall file a report with the departnent listing all sales
of tobacco products to whol esal ers and uncl assified acquirers
during the preceding cal endar nonth and any other information the
departnent finds necessary for the admnistration of this act.
This report shall be in the formand manner specified by the

depart nent.
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(11) Each whol esal er or uncl assified acquirer shall submt
to the department an unstanped cigarette sales report on or
before the twentieth day of each nonth covering the sale, deliv-
ery, or distribution of unstanped cigarettes during the preceding
cal endar nonth to points outside of Mchigan. A separate sched-
ule shall be filed for each state, country, or province into
whi ch shi pnments are nmade. For purposes of the report described
in this subsection, "unstanped cigarettes” neans individual pack-
ages of cigarettes that do not bear a M chigan stanp. The
departnent may provide the information contained in this report
to a proper officer of another state, country, or province recip-
rocating in this privilege.

Sec. 12. (1) The proceeds derived fromthe paynent of
t axes, fees, and penalties provided for under this act and the
license fees received by the departnent shall be deposited with
the state treasurer and di sbursed only as provided in this
section.

(2) The tax inposed under section 7(1)(a) shall be disbursed
as foll ows:

(a) 94% of the proceeds shall be credited to the state
school aid fund established by section 11 of article I X of the
state constitution of 1963.

(b) 6% of the proceeds shall be credited to the healthy
M chi gan fund created under section 5953 of the public health
code, 1978 PA 368, MCL 333.5953.

(3) The tax inposed on cigarettes —purstant—toe— UNDER

section 7(1)(b) shall be disbursed as foll ows:
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(a) Beginning May 1, 1994, 5.3% of the proceeds shall be
credited to the health and safety fund created in the health and
safety fund act, 1987 PA 264, MCL 141.471 to 141.479.

(b) 25.3% of the proceeds shall be credited to the general
fund of this state.

(c) 63.4% of the proceeds shall be credited to the state
school aid fund established by section 11 of article I X of the
state constitution of 1963.

(d) 6% of the proceeds shall be credited to the healthy
M chi gan fund created under section 5953 of the public health
code, 1978 PA 368, MCL 333.5953.

(4) BEG NNI NG AUGUST 1, 2002, THE TAX | MPOSED ON Cl GARETTES
UNDER SECTI ON 7(1) (C) SHALL BE DI SBURSED AS FOLLOWS:

(A 74.2% OF THE PROCEEDS SHALL BE CREDI TED TO THE GENERAL
FUND OF THI S STATE. HOWEVER, BEG NNI NG OCTOBER 1, 2004 AND
THROUGH SEPTEMBER 30, 2007, THE PROCEEDS DESCRI BED I N TH S SUBDI -
VI SI ON SHALL BE CREDI TED TO THE COUNTERCYCLI CAL BUDGET AND ECO
NOM C STABI LI ZATI ON FUND CREATED UNDER SECTI ON 351 OF THE MANAGE-
MENT AND BUDGET ACT, 1984 PA 431, MCL 18.1351.

(B) 4.6% OF THE PROCEEDS SHALL BE CREDI TED TO THE STATE
SCHOOL Al D FUND ESTABLI SHED BY SECTION 11 OF ARTICLE I X OF THE
STATE CONSTI TUTI ON OF 1963.

(© 6.0% OF THE PROCEEDS SHALL BE CREDI TED TO THE HEALTHY
M CH GAN FUND CREATED UNDER SECTI ON 5953 OF THE PUBLI C HEALTH
CODE, 1978 PA 368, MCL 333.5953.
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(D) 3.0% OF THE PROCEEDS SHALL BE PAI D TO COUNTI ES W TH A
2000 POPULATI ON OF MORE THAN 2, 000, 000, TO BE USED ONLY FOR
| NDI GENT HEALTH CARE

(E) 12.2% OF THE PROCEEDS SHALL BE CREDI TED TO THE MEDI CAl D
BENEFI TS TRUST FUND CREATED UNDER SECTION 5 OF THE M CHI GAN TRUST
FUND ACT, 2000 PA 489, MCL 12.255.

(5) BEG NNI NG AUGUST 1, 2002, THE TAX | MPOSED UNDER SECTI ON
7(1) (E) SHALL BE DI SBURSED AS FOLLOWS:

(A) 75.6% OF THE PROCEEDS SHALL BE CREDI TED TO THE STATE
SCHOOL Al D FUND ESTABLI SHED BY SECTI ON 11 OF ARTICLE | X OF THE
STATE CONSTI TUTI ON OF 1963.

(B) 6.0% OF THE PROCEEDS SHALL BE CREDI TED TO THE HEALTHY
M CHI GAN FUND CREATED UNDER SECTI ON 5953 OF THE PUBLI C HEALTH
CODE, 1978 PA 368, MCL 333.5953.

(C) 18.4% OF THE PROCEEDS SHALL BE CREDI TED TO THE GENERAL
FUND OF THI S STATE. HOAEVER, BEG NNI NG OCTOBER 1, 2004 AND
THROUGH SEPTEMBER 30, 2007, THE PROCEEDS DESCRI BED IN TH S SUBDI -
VI SI ON SHALL BE CREDI TED TO THE COUNTERCYCLI CAL BUDGET AND ECO-
NOM C STABI LI ZATI ON FUND CREATED UNDER SECTI ON 351 OF THE MANAGE-
MENT AND BUDGET ACT, 1984 PA 431, MCL 18.1351.

(6) BEG NNI NG AUGUST 1, 2002, THE TAX | MPOSED ON Cl GARETTES
UNDER SECTI ON 7(1) (D) SHALL BE DI SBURSED AS FOLLOWS:

(A) 94.0% OF THE PROCEEDS SHALL BE CREDI TED TO THE STATE
SCHOOL Al D FUND ESTABLI SHED BY SECTI ON 11 OF ARTI CLE | X OF THE
STATE CONSTI TUTI ON OF 1963.
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(B) 6.0% OF THE PROCEEDS SHALL BE CREDI TED TO THE HEALTHY
M CH GAN FUND CREATED UNDER SECTI ON 5953 OF THE PUBLI C HEALTH
CODE, 1978 PA 368, MCL 333.5953.
(7) —4)— The proceeds of the fees and penalties provided
for in this act shall be used for the adm nistration of this

act .
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