N~ o o~ WO NP

© o

10

HB5296, As Passed House, June 27, 2002

SUBSTI TUTE FOR
HOUSE BI LL NO. 5296

A bill to anmend 1931 PA 328, entitled
"The M chi gan penal code,"
by anmendi ng section 145c (MCL 750. 145c), as anended by 1994
PA 444.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 145c. (1) As used in this section:

(A) "APPEARS TO I NCLUDE A CHI LD'" MEANS THAT THE DEPI CTI ON
APPEARS TO | NCLUDE, OR CONVEYS THE | MPRESSI ON THAT | T | NCLUDES, A
PERSON WHO | S LESS THAN 18 YEARS OF ACGE, AND THE DEPI CTI ON MEETS
El THER OF THE FOLLOW NG CONDI TI ONS:

(/) I'T WAS CREATED USI NG A DEPI CTI ON OF ANY PART OF AN
ACTUAL PERSON UNDER THE AGE OF 18.

(7)) I'T WAS NOT CREATED USI NG A DEPI CTI ON OF ANY PART OF AN
ACTUAL PERSON UNDER THE AGE OF 18, BUT ALL OF THE FOLLOW NG APPLY
TO THAT DEPI CTI ON:
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(A) THE AVERACGE | NDI VI DUAL, APPLYI NG CONTEMPORARY COVMUNI TY
STANDARDS, WOULD FI ND THE DEPI CTlI ON, TAKEN AS A WHOLE, APPEALS TO
THE PRURI ENT | NTEREST.

(B) THE REASONABLE PERSON WOULD FI ND THE DEPI CTI ON, TAKEN AS
A VHOLE, LACKS SERI QUS LI TERARY, ARTISTIC, PCLITICAL, OR SClI EN-

Tl FI C VALUE.

(© THE DEPI CTI ON DEPI CTS OR DESCRI BES A LI STED SEXUAL ACT
| N A PATENTLY OFFENSI VE WAY.

(B) —t&)y— "Child" neans a person who is |less than 18 years
of age, —and—+s—not— SUBJECT TO THE AFFI RVATI VE DEFENSE CREATED
I N SUBSECTI ON (6) REGARDI NG PERSONS emanci pat ed by operation of

| aw. —as—provided—+Ha——section—4(2r—of—Act—No—293—of—thePubti¢

(C© —by— "Commercial filmor photographic print processor
means a person or his or her enpl oyee who, for conpensation,
devel ops exposed photographic filminto novie filns, negatives,
slides, or prints; makes prints from negatives or slides; or
duplicates novie filnms or videotapes.

(D) " CONTEMPORARY COMMUNI TY STANDARDS' MEANS THE CUSTOVARY
LIMTS OF CANDOR AND DECENCY IN THI S STATE AT OR NEAR THE TI ME OF
THE ALLEGED VI CLATION OF THI S SECTI ON.

(E) fe)— "Erotic fondling" neans touching a person's
clothed or unclothed genitals, pubic area, buttocks, or, if the
person is female, breasts, or if the person is a child, the
devel opi ng or undevel oped breast area, for the purpose of real or

sinmul ated overt sexual gratification or stinmulation of 1 or nore
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of the persons involved. FErotic fondling does not include

physi cal contact, even if affectionate, that is not for the pur-
pose of real or sinmulated overt sexual gratification or stinula-
tion of 1 or nore of the persons involved.

(F) —&)— "Erotic nudity" nmeans the |ascivious exhibition of
the genital, pubic, or rectal area of any person. As used in
this subdivision, "lascivious" means wanton, |ewd, and |ustful
and tending to produce vol uptuous or | ewd enotions.

(G —fe)y— "Listed sexual act" means sexual intercourse,
erotic fondling, sadomasochi stic abuse, masturbation, passive
sexual involvenent, sexual excitenment, or erotic nudity.

(H —H— "Masturbation"” nmeans the real or sinulated touch-
i ng, rubbing, or otherwi se stimulating of a person's own cl ot hed
or unclothed genitals, pubic area, buttocks, or, if the person is
femal e, breasts, or if the person is a child, the devel oping or
undevel oped breast area, either by manual manipul ation or
sel f-induced or with an artificial instrunment, for the purpose of
real or sinulated overt sexual gratification or arousal of the
per son.

(I') —€e)— "Passive sexual involvenent" nmeans an act, real or
simul at ed, that exposes another person to or draws another
person's attention to an act of sexual intercourse, erotic fond-
Iing, sadomasochi stic abuse, masturbation, sexual excitenent, or
erotic nudity because of view ng any of these acts or because of
the proximty of the act to that person, for the purpose of real
or sinmulated overt sexual gratification or stinmulation of 1 or

nore of the persons invol ved.

H02656' 01 * (H 3)



HB5296, As Passed House, June 27, 2002
House Bill No. 5296 4

(J) "PRURI ENT | NTEREST" MEANS A SHAMVEFUL OR MORBI D | NTEREST
N NUDI TY, SEX, OR EXCRETI ON.

(K)y th)y— "Child sexually abusive activity" neans a child
engaging in a listed sexual act.

() 59— "Child sexually abusive material" neans ANY DEPI -
CTlI ON, WHETHER MADE OR PRODUCED BY ELECTRONI C, MECHANI CAL, OR
OTHER MEANS, | NCLUDI NG a devel oped or undevel oped phot ogr aph
PICTURE, film slide, VIDEO, electronic visual inage, conputer
di skette, COWUTER OR COVWPUTER- GENERATED | MAGE, OR PI CTURE, or
sound recording WHICH IS of a child OR APPEARS TO | NCLUDE A CHI LD
engaging in a listed sexual act; a book, magazine, COVWPUTER, COw
PUTER STORAGE DEVI CE, or other visual or print OR PRI NTABLE
medi um cont ai ni ng such a photograph, PICTURE, film slide, VIDEQ
el ectroni c visual inmge, COWUTER, OR COVPUTER- GENERATED | MAGE
OR PI CTURE, or sound recording; or any reproduction, copy, or
print of such a photograph, PICTURE, film slide, VIDEQO, elec-
tronic visual inmage, book, magazine, COWUTER, OR
COVPUTER- GENERATED | MAGE, OR PI CTURE, other visual or print OR
PRI NTABLE medi um or sound recording.

(M —)— "Sadomasochi stic abuse"” neans either of the
fol | ow ng:

(7)) Flagellation or torture, real or sinulated, for the pur-
pose of real or sinulated sexual stinulation or gratification, by
or upon a person.

(i7) The condition, real or sinmulated, of being fettered,
bound, or otherw se physically restrained for sexual stinulation

or gratification of a person.
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(N) —k)— "Sexual excitenent” neans the condition, real or
simul ated, of human male or fermale genitals in a state of real or
simul ated overt sexual stinulation or arousal.

(O —H— "Sexual intercourse" neans intercourse, real or
si mul ated, whether genital-genital, oral-genital, anal-genital,
or oral -anal, whether between persons of the sane or opposite sex
or between a human and an animal, or with an artificial genital.

(2) A person who persuades, induces, entices, coerces,
causes, or knowingly allows a child to engage in a child sexually
abusive activity for the purpose of producing any child sexually
abusive material, or a person who arranges for, produces, nekes,
or finances, or a person who attenpts or prepares or conspires to
arrange for, produce, nmake, or finance any child sexually abusive
activity or child sexually abusive material is guilty of a
fel ony, punishable by inprisonnent for not nore than 20 years, or
a fine of not nore than $100, 000.00, or both, if that person
knows, has reason to know, or should reasonably be expected to
know that the child is a child OR THAT THE CHI LD SEXUALLY ABUSI VE
MATERI AL | NCLUDES A CHI LD OR THAT THE DEPI CTI ON CONSTI TUTI NG THE
CHI LD SEXUALLY ABUSI VE MATERI AL APPEARS TO | NCLUDE A CHI LD, or
t hat person has not taken reasonable precautions to determ ne the
age of the child.

(3) A person who distributes or pronotes, or finances the
distribution or pronotion of, or receives for the purpose of dis-
tributing or pronoting, or conspires, attenpts, or prepares to
di stribute, receive, finance, or prompote any child sexually

abusive material or child sexually abusive activity is guilty of
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a felony, punishable by inprisonment for not nore than 7 years,
or a fine of not nore than $50,000.00, or both, if that person
knows, has reason to know, or should reasonably be expected to
know that the child is a child OR THAT THE CH LD SEXUALLY ABUSI VE
MATERI AL | NCLUDES A CHI LD OR THAT THE DEPI CTI ON CONSTI TUTI NG THE
CH LD SEXUALLY ABUSI VE MATERI AL APPEARS TO I NCLUDE A CHI LD, OR
THAT PERSON HAS NOT TAKEN REASONABLE PRECAUTI ONS TO DETERM NE THE
AGE OF THE CHI LD. This subsection does not apply to the persons
described in section 7 of —Aet—No—343—ofthePubte—Acts—of
1984 —being—sectton—+52367Fof the—M-ehtgan—Conptted—tanws— 1984
PA 343, MCL 752. 367.

(4) A person who know ngly possesses any child sexually abu-
sive material is guilty of a —msdereanor— FELONY puni shabl e by
i mprisonnment for not nore than —+—year— 4 YEARS or a fine of not
nore than $10, 000. 00, or both, if that person knows, has reason
to know, or should reasonably be expected to know the child is a
child OR THAT THE CHI LD SEXUALLY ABUSI VE MATERI AL | NCLUDES A
CH LD OR THAT THE DEPI CTI ON CONSTI TUTI NG THE CHI LD SEXUALLY ABU-
SI VE MATERI AL APPEARS TO I NCLUDE A CHI LD, or that person has not
t aken reasonabl e precautions to determ ne the age of the child.
Thi s subsection does not apply to any of the foll ow ng:

(a) A person described in section 7 of —Aet—No—343—of—the
PubtHec—Aets—of—3984— 1984 PA 343, MCL 752.367, or to a conmerci al
filmor photographic print processor acting pursuant to subsec-
tion 69— (8).

(b) A police officer acting within the scope of his or her

duties as a police officer.
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(c) An enployee or contract agent of the departnent of
soci al services acting within the scope of his or her duties as
an enpl oyee or contract agent.

(d) Ajudicial officer or judicial enployee acting within
the scope of his or her duties as a judicial officer or judicial
enpl oyee.

(e) Aparty or witness in a crimnal or civil proceeding
acting wthin the scope of that crimnal or civil proceeding.

(f) A physician, psychologist, limted |icense psychol ogi st,
prof essi onal counsel or, or registered nurse licensed under the
public health code, —Aet—No—368—of—thePubtte—Aets—of—1978
beirg—seetions—333—1161+t03332521ttof theMehigan—Conpited
taws— 1978 PA 368, MCL 333.1101 TO 333. 25211, acting within the
scope of practice for which he or she is |licensed.

(g) A social worker registered in this state under article

Corpttetd—taws— 15 OF THE PUBLI C HEALTH CCODE, 1978 PA 368,
MCL 333. 16101 TO 333.18838, acting within the scope of practice

for which he or she is registered.

(5) Expert testinmony as to the age of the child used in a
child sexually abusive material or a child sexually abusive
activity is adm ssible as evidence in court and may be a legiti-
mat e basis for determning age, if age is not otherw se proven.

(6) I'T 1S AN AFFI RVATI VE DEFENSE TO A PROSECUTI ON UNDER THI S
SECTI ON THAT THE ALLEGED CHI LD IS A PERSON WHO | S EMANCI PATED BY
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OPERATI ON OF LAW UNDER SECTI ON 4(2) OF 1968 PA 293, MCL 722.4, AS
PROVEN BY A PREPONDERANCE OF THE EVI DENCE
(7) I'F A DEFENDANT I N A PROSECUTI ON UNDER THI S SECTI ON PRO-
POSES TO OFFER IN H' S OR HER DEFENSE EVI DENCE TO ESTABLI SH THAT A

1

2

3

4

5 DEPI CTI ON THAT APPEARS TO | NCLUDE A CHI LD WAS NOT, I N FACT, CRE-
6 ATED USI NG A DEPI CTI ON OF ANY PART OF AN ACTUAL PERSON UNDER THE
7 ACE OF 18, THE DEFENDANT SHALL AT THE TI ME OF THE ARRAI GNMVENT ON
8 THE | NFORVATI ON OR W THI N 15 DAYS AFTER ARRAI GNMENT BUT NOT LESS
9 THAN 10 DAYS BEFORE THE TRI AL OF THE CASE, OR AT SUCH OTHER TI ME
10 AS THE COURT DI RECTS, FILE AND SERVE UPON THE PROSECUTI NG ATTOR-
11 NEY OF RECORD A NOTICE IN WRITING OF H'S OR HER | NTENTI ON TO

12 OFFER THAT DEFENSE. THE NOTI CE SHALL CONTAI N, AS PARTI CULARLY AS
13 |S KNOAWN TO THE DEFENDANT OR THE DEFENDANT' S ATTORNEY, THE NAMES
14 OF WTNESSES TO BE CALLED | N BEHALF OF THE DEFENDANT TO ESTABLI SH
15 THAT DEFENSE. THE DEFENDANT' S NOTI CE SHALL | NCLUDE SPECI FI C

16 | NFORMATI ON AS TO THE FACTS THAT ESTABLI SH THAT THE DEPI CTI ON WAS
17 NOT, I N FACT, CREATED USI NG A DEPI CTI ON OF ANY PART OF AN ACTUAL
18 PERSON UNDER THE AGE OF 18. FAILURE TO FILE A TIMELY NOTICE IN
19 CONFORMANCE W TH THI' S SUBSECTI ON PRECLUDES A DEFENDANT FROM

20 COFFERI NG THI S DEFENSE

21 (8) —6)— If a coomercial filmor photographic print proces-
22 sor reports to the local prosecuting attorney his or her know -
23 edge or observation, within the scope of his or her professional
24 capacity or enploynent, of a film photograph, novie film video-
25 tape, negative, or slide depicting a person that the processor

26 has reason to know or reason to believe is a child engaged in a

27 listed sexual act; furnishes a copy of the film photograph
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novie film videotape, negative, or slide to the prosecuting
attorney; or keeps the film photograph, novie film videotape,
negative, or slide according to the prosecuting attorney's
instructions, both of the follow ng shall apply:

(a) The identity of the processor shall be confidential,
subject to disclosure only with his or her consent or by judicial
pr ocess.

(b) If the processor acted in good faith, he or she shall be
imune fromcivil liability that m ght otherw se be incurred by
his or her actions. This imunity extends only to acts descri bed
in this subsection.

(9) AH— This section applies uniformy throughout the
state and all political subdivisions and nmunicipalities in the
state.

(10) 8)— A local nunicipality or political subdivision
shall not enact ordinances, nor enforce existing ordinances,
rul es, or regulations governing child sexually abusive activity
or child sexually abusive material as defined by this section.

Enacting section 1. This anmendatory act takes effect [Decenber

1, 2002.]

H02656' 01 * (H 3) Fi nal page. DRM



