HB 5036, As Passed Senate, November 6, 2001

REPRI NT
SUBSTI TUTE FOR
HOUSE BI LL NO. 5036
(As passed the House, Septenber 25, 2001)
(As passed the Senate, Novenber 6, 2001)

A bill to anend 1941 PA 122, entitled

"An act to establish a revenue division of the departnent of
treasury; to prescribe its powers and duties as the revenue col -

| ection agency of the state; to prescribe certain powers and
duties of the state treasurer; to regulate the inportation,
stanpi ng, and di sposition of certain tobacco products; to create
the position and to define the powers and duties of the state
conm ssioner of revenue; to provide for the transfer of powers
and duties now vested in certain other state boards, comm ssions,
departnents and offices; to prescribe certain duties of and
require certain reports fromthe departnment of treasury; to pro-
vi de procedures for the paynent, adm nistration, audit, assess-
ment _IeyY.of interests or penaitles on, and appeals of taxes and
tax [iability; to prescribe its powers and duties if an agreenent
to act as agent for a city to adm nister, collect, and enforce
the city inconme tax act on behalf of a city is entered into with
any city; to provide an appropriation; to abolish the state board
of "tax adm nistration; to prescribe ﬁenaltles and provide reme-
dies; and to declare the efrfect of this act,”

by amendi ng sections 24, 30c, and 31 (MCL 205. 24, 205.30c, and
205. 31), sections 24 and 31 as anended by 1993 PA 14 and section
30c as anended by 1998 PA 493.
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House Bill No. 5036 )

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 24. (1) If a taxpayer fails or refuses to file a
return or pay a tax admnistered under this act within the tine
specified, the departnent, as soon as possible, shall assess the
tax agai nst the taxpayer and notify the taxpayer of the anmount of
the tax. A liability for a tax adm nistered under this act is
subject to the interest and penalties prescribed in
subsections (2) to (5).

(2) Except as provided in subsections (3) and (6), if a tax-
payer fails or refuses to file a return or pay a tax within the
time specified, a penalty of $10.00 or 5% of the tax, whichever
is greater, shall be added if the failure is for not nore than 1
nonth, with an additional 5% penalty for each additional nonth or
fraction of a nmonth during which the failure continues or the tax
and penalty is not paid, to a maxinumof 50% In addition to the
penalty, interest at the rate provided in section 23 for defi-
ciencies in tax paynents shall be added on the tax fromthe tine
the tax was due, until paid. After June 30, 1994, the penalty
prescri bed by this subsection shall not be inposed until the
departnment submits for public hearing pursuant to the adm nistra-
tive procedures act of 1969, —Aet—No—3066—ofthePubtie-Acts—of

taws— 1969 PA 306, MCL 24.201 TO 24.328, a rule defining what
constitutes reasonabl e cause for waiver of the penalty under sub-
section (4), which definition shall include illustrative

exanpl es.
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(3) If a personis required to remt tax due pursuant to
section 19(2) and fails or refuses to pay the tax within the tine
specified, a penalty of 0.167% of the tax shall be added for each

day during which the failure continues or the tax and penalty are

not paid, to a nmaxi mum of 50% of the tax. —Fer—reporting—periods

(4) If areturnis filed or remttance is paid after the
time specified and it is shown to the satisfaction of the depart-
ment that the failure was due to reasonabl e cause and not to
wi | I ful neglect, the comm ssioner or an authorized representative
of the comm ssioner shall waive the penalty prescribed by
subsection (2).

(5) For failure or refusal to file an information return or
other informational report required by a tax statute, within the
time specified, a penalty of $10.00 per day for each day for each
separate failure or refusal may be added. The total penalty for
each separate failure or refusal shall not exceed $400. 00.

(6) If a taxpayer fails to pay an estimated tax paynent as
may be required by the incone tax act of 1967, —Aet—No—281-of
the—PubHtc—Aets—of 1967/ —berng—sections—206—1—to—206-532of—the
M-echtgan—Conptted—taws— 1967 PA 281, MCL 206.1 TO 206.532, a

penalty shall not be inposed if the taxpayer was not required to
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make estinmated tax paynents in the taxpayer's imredi ately
precedi ng tax year.

(7) I'N ADDI TI ON TO ANY OTHER | NTEREST OR PENALTY PRESCRI BED
UNDER THI S SECTI ON, A TAXPAYER WHO HAS FAI LED TO FI LE A RETURN OR
PAY A TAX THAT WAS DUE BEFORE JUNE 1, 2001, DURI NG A PERI GD FOR
VH CH AMNESTY | S AVAI LABLE UNDER SECTI ON 31(2), IS LI ABLE FOR AN
ADDI TI ONAL PENALTY EQUAL TO 25% OF THE AMOUNT OF TAX DUE.

Sec. 30c. (1) —TFhroeughPbeecenber—31,—2603—the— THE comm s-
sioner, or an authorized representative of the conm ssioner, on
behal f of the departnent, may enter into a voluntary disclosure
agreenent with a person who nmakes application, who is a nonfiler,
and who neets 1 or nore of the following criteria:

(a) Has a filing responsibility under nexus standards issued
by the departnment after Decenber 31, 1997.

(b) Has a reasonable basis to contest liability, as deter-

m ned by the comm ssioner, for a tax or fee adm ni stered under
this act.

(2) Al taxes and fees adm ni stered under this act are eli-
gible for inclusion in a voluntary disclosure agreenent.

(3) To be eligible for a voluntary di scl osure agreenent,
subj ect to subsection (1), a person nust neet all of the follow
ing requirenents:

(a) Except as otherw se provided in this subdivision, has
had no previous contact by the departnment or its agents regarding
a tax covered by the agreenment. For purposes of this subdivi-
sion, a letter of inquiry, whether a final letter or otherw se,

requesting information under section 21(2)(a) that was sent to a
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nonfiler shall not be considered a previous contact under this
subdivision if the nonfiler sends a witten request to the
departnment to enter into a voluntary disclosure agreenment not

| ater than June 30, 1999.

(b) Has had no notification of an inpending audit by the
departnment or its agents.

(c) I's not currently under audit by the department of trea-
sury or under investigation by the departnment of state police,
department of attorney general, or any |local |aw enforcenent
agency regarding a tax covered by the agreenent.

(d) I's not currently the subject of a civil action or a
crimnal prosecution involving any tax covered by the agreenent.

(e) Has agreed to register, file returns, and pay all taxes
due in accordance with all applicable laws of this state for al
taxes adm nistered under this act for all periods after the | ook-
back peri od.

(f) Has agreed to pay all taxes due for each tax covered
under the agreenent for the |ookback period, plus statutory
interest as stated in section 23, within the period of time and
in the manner specified in the agreenent.

(g) Has agreed to file returns and worksheets for the | ook-
back period as specified in the agreenent.

(h) Has agreed not to file a protest or seek a refund of
taxes paid to this state for the | ookback period based on the
i ssues disclosed in the agreenent or based on the person's |ack

of nexus or contacts with this state.
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(4) If a person satisfies all requirenments stated in
subsections (1) and (3), the departnent shall enter into a
vol untary di sclosure agreenent with that person providing the
following relief:

(a) Notwi thstanding section 28(1)(e) of this act, the
department shall not assess any tax, delinquency for a tax, pen-
alty, or interest covered under the agreenent for any period
before the | ookback period identified in the agreenent.

(b) The departnent shall not assess any applicabl e discre-
tionary or nondi scretionary penalties for the | ookback peri od.

(c) The departnent shall provide conplete confidentiality of
t he agreenment and shall also enter into an agreenent not to dis-
cl ose, in accordance with section 28(1)(f), any of the terns or
conditions of the agreenent to any tax authorities of any state
or governnmental authority or to any person except as required by
exchange of information agreenents authorized under section
28(1)(f), including the international fuel tax agreenment under
chapter 317 of title 49 of the United States Code, 49
U S C 31701 to 31708. The departnment shall not exchange infor-
mati on obtai ned under this section with other states regarding
t he person unless information regarding the person is specifi-
cally requested by another state.

(5) The departnent shall not bring a crimnal action against
a person for failure to report or to remt any tax covered by the
agreenent before or during the | ookback period if the facts
established by the departnent are not nmaterially different from

the facts disclosed by the person to the departnent.
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(6) A voluntary disclosure agreenent is effective when
signed by the person subject to the agreenent, or his, her, or
its lawful representative, and returned to the departnent within
the tine period specified in the agreenent. The departnent shal
only provide the relief specified in the executed agreenent. Any
verbal or witten comunication by the departnent before the
effective date of the agreenent shall not afford any penalty
wai ver, limted | ookback period, or other benefit otherw se
avai | abl e under this section.

(7) A material msrepresentation of the fact by an applicant
relating to the applicant's current activity in this state
renders an agreenent null and void and of no effect. A change in
the activities or operations of a person after the effective date
of the agreenent is not a material msrepresentation of fact and
shall not affect the agreenent's validity.

(8) The departnent may audit any of the taxes covered by the
agreenent within the | ookback period or in any prior period if,
in the departnment's opinion, an audit of a prior period is neces-
sary to determne the person's tax liability for the tax periods
wi thin the | ookback period or to determ ne another person's tax
liability.

(9) Nothing in this section shall be interpreted to allow or
permt unjust enrichnment as that termis defined in subsection
(11). Any tax collected or withheld from another person by an
applicant shall be remtted to the departnent w thout respect to

whether it was collected during or before the | ookback peri od.
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(10) The departnent shall not require a person who enters
into a voluntary disclosure agreenent to nmake any filings that
are additional to those otherw se required by |aw.

(11) As used in this section:

(a) "Lookback period" neans 1 or nore of the follow ng:

(1) The nost recent 48-nonth period as determ ned by the
departnment or the first date the person subject to an agreenent
under this section began doing business in the state if |less than
48 nont hs.

(ii) For single business taxes |evied under the single busi-
ness tax act, 1975 PA 228, MCL 208.1 to 208. 145, the | ookback
period shall be the 4 nost recent conpleted fiscal or cal endar
years over a 48-nmonth period or the first date the person subject
to an agreenment under this section began doing business in this
state if less than 48 nonths.

(1ii) Notw t hst andi ng subpar agraphs (i), (ii), and (iv), the
nost recent 36-nonth period as determ ned by the departnent or
the first date the person subject to an agreenent under this sec-
tion began doing business in this state if | ess than 36 nonths,
if tax returns filed in another state for a tax based on net
i ncome that included sales in the nunerator of the apportionnent
formul a that now nust be included in the nunerator of the appor-
tionnment formula under the single business tax act, 1975 PA 228,
MCL 208.1 to 208. 145, and those sales increased the net tax
liability payable to that state.

(iv) If there is doubt as to liability for the tax during

t he | ookback period, another period as determ ned by the
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commi ssioner to be in the best interest of this state and to
preserve equitable and fair adm nistration of taxes.

(b) "Nonfiler™ for a particular tax —+s— MEANS, BEG NNI NG
JULY 1, 1998, a person that has —never— NOT filed a return for
the particular tax being disclosed FOR PERI ODS BEG NNI NG AFTER
DECEMBER 31, 1988. NONFI LER ALSO | NCLUDES A PERSON WHOSE ONLY
FI LI NG WAS A SI NGLE BUSI NESS TAX ESTI MATED TAX RETURN FI LED
BEFORE JANUARY 1, 1999.

(c) "Person" means an individual, firm bank, financial
institution, limted partnership, copartnership, partnership,
joint venture, association, corporation, limted liability com
pany, limted liability partnership, receiver, estate, trust, or
any ot her group or conbination acting as a unit.

(d) "Previous contact" neans any notification of an inpend-
ing audit pursuant to section 21(1), review, notice of intent to
assess, or assessnent. Previous contact also includes final |let-
ters of inquiry pursuant to section 21(2)(a) or a subpoena from
t he departnent.

(e) "Unjust enrichnment” includes the w thhol ding of incone
tax under the income tax act of 1967, 1967 PA 281, MCL 206.1 to
206. 532, and the collection of any other tax adm nistered by this
act that has not been remtted to the departnent.

(f) "Voluntary disclosure agreenent” or "agreenent" nmeans a
witten agreement that conplies with this act.

Sec. 31. (1) If a taxpayer does not satisfy a tax liability
or makes an excessive claimfor a refund as a result of reliance

on erroneous current witten information provided by the
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departnment, the comm ssioner shall waive all crimnal and civil
penal ties provided by law for failing or refusing to file a
return, for failing to pay a tax, or for making an excessive
claimfor a refund for a tax adm ni stered by the revenue division
of the departnent of treasury pursuant to this act if the tax-
payer nmakes a witten request for a waiver, files a return or an
anended return, and mekes full paynent of the tax and interest.

(2) FOR A PERI OD TO BE DESI GNATED BY THE STATE TREASURER OF
NOT LESS THAN 30 DAYS AND NOT MORE THAN 60 DAYS, AND ENDI NG
BEFORE SEPTEMBER 30, 2002, THERE SHALL BE AN AMNESTY PERI OD
DURI NG WH CH THE COW SSI ONER SHALL WAI VE ALL CRIM NAL AND CI VI L
PENALTI ES PROVI DED BY LAW FOR FAI LI NG OR REFUSI NG TO FI LE A
RETURN, FOR FAI LI NG TO PAY A TAX, OR FOR MAKI NG AN EXCESSI VE
CLAIM FOR A REFUND FOR A TAX ADM NI STERED BY THE REVENUE DI VI SI ON
OF THE DEPARTMENT OF TREASURY UNDER THI S ACT | F THE TAXPAYER
MAKES A WRI TTEN REQUEST FOR A WAI VER, FILES A RETURN OR AN
AMENDED RETURN, AND MAKES FULL PAYMENT I N EI THER A LUMP SUM OR
| NSTALLMENTS AS PROVI DED UNDER SUBSECTI ON (9), OF THE TAX AND
| NTEREST DUE FOR ANY PRI OR TAX YEAR

(3) THI'S SECTI ON APPLI ES TO THE NONREPORTI NG AND UNDERRE-
PORTI NG OF TAX LI ABI LI TIES AND TO THE NONPAYMENT OF TAXES PREVI -
QUSLY DETERM NED TO BE DUE, BUT ONLY TO THE EXTENT OF THE PENAL-
TIES ATTRI BUTABLE TO THE TAXES THAT WERE PREVI OQUSLY DUE AND THAT
ARE PAI D DURI NG THE AMNESTY PERI OD PROVI DED FOR | N SUBSECTI ON
(2).

(4) THE COW SSI ONER SHALL ADM NI STER THI S SECTI ON.
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(5) SUBSECTION (2) DOES NOT APPLY TO TAXES DUE AFTER JUNE 1,
2001.

(6) THERE | S APPROPRI ATED FROM THE REVENUES GENERATED BY
TAXES PAI D UNDER SUBSECTI ON (2) THE SUM OF $1, 500, 000. 00 TO THE
DEPARTMENT OF TREASURY FOR ADM NI STRATI ON OF THE AMNESTY PROGRAM
CREATED BY THE AVMENDATORY ACT THAT ADDED THI S SUBSECTI ON. THI' S
APPROPRI ATION IS ALLOTTED FOR EXPENDI TURE ON AND AFTER OCTOBER 1,
2001. ONLY GENERAL PURPCSE REVENUE GENERATED BY THE AMENDATORY
ACT THAT ADDED THI S SUBSECTI ON MAY BE USED TO FI NANCE THI S
APPROPRI ATI ON.

(7) THE COMM SSI ONER SHALL NOT WAI VE CRIM NAL AND Cl VIL PEN
ALTI ES APPLI CABLE TO A TAX UNDER SUBSECTION (2) IF 1 OR MORE COF
THE FOLLOW NG Cl RCUMSTANCES APPLY:

(A) IF THE TAXPAYER | S ELI G BLE TO ENTER I NTO A VOLUNTARY
DI SCLOSURE AGREEMENT UNDER SECTI ON 30C FOR THAT TAX.

(B) IF THE TAX | S ATTRI BUTABLE TO | NCOVE DERI VED FROM A
CRIM NAL ACT, |F THE TAXPAYER | S UNDER CRI M NAL | NVESTI GATI ON OR
INVOLVED IN A CIVIL ACTI ON OR CRI M NAL PROSECUTI ON FOR THAT TAX,
OR | F THE TAXPAYER HAS BEEN CONVI CTED OF A FELONY UNDER THI S ACT
OR THE | NTERNAL REVENUE CODE OF 1986.

(8) THE DEPARTMENT SHALL PROVI DE REASONABLE NOTI CE TO TAX-
PAYERS THAT MAY BE ELI G BLE FOR THE AMNESTY PROGRAM AT LEAST 30
DAYS BEFORE THE START OF THE DESI GNATED AMNESTY PERI CD.

NOTI FI CATI ON SHALL I NCLUDE, BUT IS NOT LIMTED TO, A DESCRI PTI ON
OF THE AMNESTY PROGRAM ON APPROPRI ATE TAX | NSTRUCTI ON FORMS AND
ON THE | NTERNET.

H04767' 01 (H- 1)



© 00 N o O A~ W N PP

e e o
g A W N B O

HB 5036, As Passed Senate, November 6, 2001

House Bill No. 5036 12

(9) UNDER THE AMNESTY PROGRAM DESCRI BED I N SUBSECTION (2), A
TAXPAYER MAY PAY TAX AND | NTEREST DUE | N | NSTALLMENTS | F THE
TAXPAYER MEETS 1 OF THE FOLLOW NG

(A) THE TAXPAYER IS AN | NDI VI DUAL AND SUBM TS THE CGREATER OF
$10, 000. 00 OR 50% OF THE TAX AND | NTEREST DUE W TH THE REQUEST
FOR WAl VER UNDER SUBSECTI ON (2) AND PAYS THE REMAI NI NG TAX AND
| NTEREST DUE IN 2 EQUAL | NSTALLMENTS, THE FI RST | NSTALLMENT DUE
NO LATER THAN AUGUST 15, 2002 AND THE SECOND | NSTALLMENT DUE NO
LATER THAN SEPTEMBER 15, 2002.

(B) A TAXPAYER THAT 1S NOT AN | NDI VI DUAL SUBM TS THE GREATER
OF $100, 000. 00 OR 50% OF THE TAX AND | NTEREST DUE W TH THE
REQUEST FOR WAI VER UNDER SUBSECTI ON (2) AND PAYS THE REMAI NI NG
TAX AND | NTEREST DUE IN 2 EQUAL | NSTALLMENTS, THE FI RST | NSTALL-
MENT DUE NO LATER THAN AUGUST 15, 2002 AND THE SECOND | NSTALLMENT
DUE NO LATER THAN SEPTEMBER 15, 2002.
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