HB 5298, As Passed Senate, April 17, 2002

HOUSE BILL No. 5298

October 18, 2001, Introduced by Reps. Koetje, Raczkowski, Kooiman, Bishop, Ruth Johnson, Julian,

Faunce, Shulman, Newell, Patterson, Vander Roest, Kuipers and Drolet and referred to the Committee on Criminal
Justice.
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A bill to amend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng section 36 of chapter VIII (MCL 768. 36).

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER VI | |

Sec. 36. (1) If the defendant asserts a defense of insanity
in compliance with section 20a OF TH S CHAPTER, the defendant may
be found "qguilty but nentally ill" if, after trial, the trier of
fact finds all of the follow ng: —beyontd—ear+reasonabledoubt:

(a) —Fhat—the— THE defendant is guilty BEYOND A REASONABLE
DOUBT of an of f ense.

(b) —Fhat—the— THE def endant HAS PROVEN BY A PREPONDERANCE
OF THE EVI DENCE THAT HE OR SHE was nentally ill at the tinme of

t he conmmi ssion of that offense.
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(c) —Fhat—the— THE def endant —was—rhot—tegatty—i+nsane—at—the
tHHre—of—the—comtsston—of—that—offense— HAS NOT ESTABLI SHED BY A
PREPONDERANCE OF THE EVI DENCE THAT HE OR SHE LACKED THE SUBSTAN-
TI AL CAPACI TY EI THER TO APPRECI ATE THE NATURE AND QUALITY OR THE
VWRONGFULNESS OF H'S OR HER CONDUCT OR TO CONFORM HI'S OR HER CON-
DUCT TO THE REQUI REMENTS OF THE LAW

(2) If the defendant asserts a defense of insanity in com
pliance with section 20a OF THI S CHAPTER and t he defendant wai ves
his OR HER right to trial, by jury or by judge, the trial judge,
with the approval of the prosecuting attorney, may accept a plea
of guilty but mentally ill in lieu of a plea of guilty or a plea
of nolo contendere. The judge —+ay— SHALL not accept a plea of
guilty but nmentally ill until, with the defendant's consent, —he
THE JUDCGE has exam ned the report or reports prepared —purstant
to— I N COVPLI ANCE W TH section 20a OF TH S CHAPTER, THE JUDGE has
held a hearing on the issue of the defendant's nental illness at
which either party may present evidence, and THE JUDGE is sati s-
fied that the defendant HAS PROVEN BY A PREPONDERANCE OF THE EVI -
DENCE THAT THE DEFENDANT was nentally ill at the tinme of the
offense to which the plea is entered. The reports shall be nade
a part of the record of the case.

(3) If a defendant is found guilty but nmentally ill or
enters a plea to that effect which is accepted by the court, the
court shall inpose any sentence —whieh— THAT coul d be i nposed
—purstant—to— BY | aw upon a defendant who is convicted of the
sanme offense. |If the defendant is commtted to the custody of
the departnment of corrections, —he— THE DEFENDANT shal | undergo
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further evaluation and be given such treatnment as is
psychiatrically indicated for his OR HER nental illness or
retardation. Treatnent may be provided by the departnment of cor-
rections or by the departnent of —fentalt— COMMUNITY heal th —after
hts—t+ranster—purstant—to—sections—1006—o+r—10662of Act—No—258—o6f
the—PubtecAects—of 1974, —betng—Sseect+ons—3302060—6r—336—2002—of
the—M-ehigan—€Conptted—taws— AS PROVI DED BY LAW Sections 1004
and 1006 of —Aet—No—258—96ft—thePubtiecActs—of—31974—shatt— THE
MENTAL HEALTH CODE, 1974 PA 258, MCL 330.2004 AND 330. 2006, apply
to the discharge of —steh—a— THE defendant froma facility of the
departnent of —wenrtal— COVMUNI TY health to which —he— THE
DEFENDANT has been adm tted and —shatHt+—appty— to the return of
—steh—a— THE defendant to the department of corrections for the
bal ance of the defendant's sentence. When a treating facility
designated by either the departnent of corrections or the depart-
ment of —fenrtat— COVMUNITY heal th di scharges —steh—a— THE
def endant —pr+er—to6— BEFORE the expiration of —Hh+s— THE
DEFENDANT' S sentence, that treating facility shall transmt to
the parole board a report on the condition of the defendant
—whteh— THAT contains the clinical facts, the diagnosis, the
course of treatnent, —ant— the prognosis for the rem ssion of
synptons, the potential for recidivism —anrtd—foer— the danger OF
THE DEFENDANT to hinmself OR HERSELF or TO the public, and recom
mendations for future treatnment. —+tnAthe—event—that— |IF the
par ol e board —ptrstant—to—t+aw or—admnistrati-ve—+rwes—shoutd—cor—
st+der—him- CONSI DERS THE DEFENDANT for parole, the board shal

consult with the treating facility at which the defendant is
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being treated or from whi ch —he— THE DEFENDANT has been

di scharged and a conparable report on the condition of the
defendant shall be filed with the board. |f —he— THE DEFENDANT
is placed on parol e, —bythe—paroteboard,—hts— THE DEFENDANT' S
treatnment shall, upon recommendation of the treating facility, be
made a condition of parole. ——antd+fat-ture— FAILURE to continue
treatment except by agreenent with the designated facility and
parol e board —shatH—be—abasts— IS GROUNDS for —the—+nst+tutton
of—parote—vtotatt+on—hear+ags— REVOCATI ON OF PARCLE.

(4) If a defendant who is found guilty but nmentally ill is
pl aced on probation under the jurisdiction of the sentencing
court —purstvant—te— AS PROVIDED BY law, the trial judge, upon
recommendati on of the center for forensic psychiatry, shall nake
treatnment a condition of probation. Reports as specified by the
trial judge shall be filed with the probation officer and the
sentencing court. Failure to continue treatnent, except by
agreenment with the treating agency and the sentencing court,
—shatH—be—abasts— | S CROUNDS for —the—+tnst+tut+on— REVOCATI ON of
probation. —wetatien—Hheartngs— The period of probation shal
not be for less than 5 years and shall not be shortened w thout
recei pt and consideration of a forensic psychiatric report by the
sentencing court. Treatnent shall be provided by an agency of
t he departnment of —fentat— COMMUNITY health — or, with the
approval of the sentencing court and at individual expense, by
private agencies, private physicians, or other nental health
personnel. A psychiatric report shall be filed with the

probation officer and the sentencing court every 3 nonths during

02935' 01 *



o O~ W DN P

HB 5298, As Passed Senate, April 17, 2002

House Bill No. 5298 as anended February 13, 2002 5

the period of probation. |If a notion on a petition to

di sconti nue probation is nmade by the defendant, the probation

of ficer shall request a report as specified fromthe center for
forensic psychiatry or any other facility certified by departnent
of —wental— COMMUNITY health for the performance of forensic psy-
chiatric eval uation

2002 fEnacting section 1. This anendatory act takes effect May 1,
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