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HOUSE BILL No. 5866

HB5866, As Passed House, May 2, 2002

HOUSE BILL No. 5866

April 9, 2002, Introduced by Reps. Palmer and Faunce and referred to the Committee on
Civil Law and the Judiciary.

A bill to anmend 1927 PA 175, entitled
"The code of crimnal procedure,”
by amendi ng section la of chapter I X (MCL 769. 1a), as anmended by
1998 PA 231.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER | X
Sec. la. (1) As used in this section, "victinl nmeans an
i ndi vi dual who suffers direct or threatened physical, financial,
or enotional harmas a result of the comm ssion of a felony, ms-
denmeanor, or ordi nance violation. For purposes of
subsections (2), (3), (6), (8), (9), and (13), victimincludes a
sol e proprietorship, partnership, corporation, association, gov-
ernnental entity, or any other legal entity that suffers direct
physi cal or financial harmas a result of a felony, m sdeneanor,

or ordi nance viol ation.
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(2) Except as provided in subsection (8), when sentencing a
def endant convicted of a felony, m sdeneanor, or ordinance viol a-
tion, the court shall order, in addition to or in |lieu of any
ot her penalty authorized by law or in addition to any other pen-
alty required by law, that the defendant make full restitution to
any victimof the defendant's course of conduct that gives rise
to the conviction or to the victin s estate.

(3) If a felony, m sdenmeanor, or ordinance violation results
in danmage to or loss or destruction of property of a victim of
the felony, m sdeneanor, or ordinance violation or results in the
sei zure or inmpoundment of property of a victimof the felony,

m sdemeanor, or ordinance violation, the order of restitution my
require that the defendant do 1 or nore of the follow ng, as
appl i cabl e:

(a) Return the property to the owner of the property or to a
person desi gnated by the owner.

(b) I'f return of the property under subdivision (a) is
i npossi ble, inpractical, or inadequate, pay an anmount equal to
the greater of subparagraph (i) or (i), |ess the value, deter-

m ned as of the date the property is returned, of that property
or any part of the property that is returned:

(7)) The value of the property on the date of the damage,
| oss, or destruction.

(i7) The value of the property on the date of sentencing.

(c) Pay the cost of the seizure or inmpoundnent, or both.

(4) If a felony, m sdeneanor, or ordinance violation results

in physical or psychological injury to a victim the order of
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restitution may require that the defendant do 1 or nore of the
foll ow ng, as applicable:

(a) Pay an amount equal to the REASONABLY DETERM NED cost of
—acttuat— nedical and rel ated professional services and devi ces
ACTUALLY | NCURRED AND REASONABLY EXPECTED TO BE | NCURRED rel ati ng
to physical and psychol ogi cal care.

(b) Pay an anobunt equal to the REASONABLY DETERM NED cost of
—actdal— physical and occupational therapy and rehabilitation
ACTUALLY | NCURRED AND REASONABLY EXPECTED TO BE | NCURRED

(c) Reinburse the victimor the victinms estate for
after-tax inconme |oss suffered by the victimas a result of the
fel ony, m sdeneanor, or ordinance violation.

(d) Pay an anount equal to the REASONABLY DETERM NED cost of
psychol ogi cal and nedical treatnent for nenbers of the victinls
fam |y —that—has—been— ACTUALLY incurred AND REASONABLY EXPECTED
TO BE I NCURRED as a result of the felony, msdenmeanor, or ordi-
nance viol ati on.

(e) Pay an anount equal to the REASONABLY DETERM NED cost of
—actdal— honmenmaki ng and child care expenses ACTUALLY incurred AND
REASONABLY EXPECTED TO BE | NCURRED as a result of the felony,

m sdemeanor, or ordinance violation OR | F HOVEMAKI NG OR CHI LD
CARE | S PROVI DED W THOUT COWVPENSATI ON BY A RELATI VE, FRI END, OR
ANY OTHER PERSON, AN AMOUNT EQUAL TO THE COSTS THAT WOULD REASON-
ABLY BE | NCURRED AS A RESULT OF THE FELONY, M SDEMEANOR, OR ORDI -
NANCE VI OLATI ON FOR THAT HOVEMAKI NG AND CHI LD CARE, BASED ON THE
RATES I N THE AREA FOR COVPARABLE SERVI CES.
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(F) 5 : ol _ risd ’ ? ol gt
e o bl o I I . I I | : .
the—order—of—restituton—rayregure—that—the—defendant—pay— PAY

an anount equal to the cost of actual funeral and related
servi ces.

(G | F THE DECEASED VI CTI M COULD BE CLAI MED AS A DEPENDENT
BY H'S OR HER PARENT OR GUARDI AN ON THE PARENT' S OR GUARDI AN S
FEDERAL, STATE, OR LOCAL | NCOVE TAX RETURNS, PAY AN AMOUNT EQUAL
TO THE LOSS OF THE TAX DEDUCTI ON OR TAX CREDI T. THE AMOUNT OF
REI MBURSEMENT SHALL BE ESTI MATED FOR EACH YEAR THE VI CTI M COULD
REASONABLY BE CLAI MED AS A DEPENDENT.

(5) I'F A FELONY, M SDEMEANOR, OR ORDI NANCE VI OLATI ON RESULT-
NG | N BODILY | NJURY ALSO RESULTS IN THE DEATH OF A VICTIM OR
SERI QUS | MPAI RVENT OF A BODY FUNCTION OF A VICTIM THE COURT MAY
ORDER UP TO 3 TI MES THE AMOUNT OF RESTI TUTI ON OTHERW SE ALLOWED
UNDER THI'S SECTION. AS USED IN THI S SUBSECTI ON, SERI OUS | MPAI R-
MENT OF A BODY FUNCTION OF A VICTIM I NCLUDES, BUT IS NOT LI M TED
TO, 1 OR MORE OF THE FOLLOW NG

(A) LOSS OF A LIMB OR USE OF A LI MB.

(B) LOSS OF A HAND OR FOOT OR USE OF A HAND OR FOOT.

(©) LOSS OF AN EYE OR USE OF AN EYE OR EAR

(D) LOSS OR SUBSTANTI AL | MPAI RVENT OF A BODI LY FUNCTI ON

(E) SERI OQUS VI SI BLE DI SFI GUREMENT.

(F) A COVATOSE STATE THAT LASTS FOR MORE THAN 3 DAYS.

(G MEASURABLE BRAI N DAMAGE OR MENTAL | MPAI RMENT

(H A SKULL FRACTURE OR OTHER SERI OUS BONE FRACTURE
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(1) SUBDURAL HEMORRHAGE OR SUBDURAL HEMATOVA.

(J) LOSS OF A BODY ORGAN.

(6) If the victimor the victinis estate consents, the order
of restitution may require that the defendant make restitution in
services in lieu of noney.

(7) I'f the victimis deceased, the court shall order that
the restitution be made to the victin s estate.

(8) The court shall order restitution to the crime victim
services comm ssion or to any individuals, partnerships, corpora-
tions, associations, governnental entities, or other legal enti-
ties that have conpensated the victimor the victinmls estate for
a loss incurred by the victimto the extent of the conpensation
paid for that loss. The court shall also order restitution for
the costs of services provided to persons or entities that have
provi ded services to the victimas a result of the felony, m sde-
meanor, or ordinance violation. Services that are subject to
restitution under this subsection include, but are not limted
to, shelter, food, clothing, and transportation. However, an
order of restitution shall require that all restitution to a
victimor a victins estate under the order be nmade before any
restitution to any other person or entity under that order is
made. The court shall not order restitution to be paid to a
victimor victinms estate if the victimor victims estate has
received or is to receive conpensation for that |oss, and the

court shall state on the record with specificity the reasons for

its action. —+H—arentityentttted—torest+tuttonr—under—thts
I . : . I o I o
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(9) Any ampunt paid to a victimor a victims estate under
an order of restitution shall be set off against any anount |ater
recovered as conpensatory danmages by the victimor the victims
estate in any federal or state civil proceeding and shall reduce
t he anmount payable to a victimor a victims estate by an award
fromthe crinme victimservices conmm ssion made after an order of
restitution under this section.

(10) If not otherw se provided by the court under this sub-
section, restitution shall be nmade i medi ately. However, the
court may require that the defendant make restitution under this
section within a specified period or in specified install nments.

(11) If the defendant is placed on probation or paroled or
the court inposes a conditional sentence under section 3 of this
chapter, any restitution ordered under this section shall be a
condition of that probation, parole, or sentence. The court may
revoke probation or inpose inprisonnent under the conditional
sentence and the parole board may revoke parole if the defendant
fails to conply with the order and if the defendant has not nade
a good faith effort to conply with the order. |In determ ning
whet her to revoke probation or parole or inpose inprisonnment, the
court or parole board shall consider the defendant's enpl oynent
status, earning ability, and financial resources, the wllful ness

of the defendant's failure to pay, and any other speci al
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ci rcunstances that may have a bearing on the defendant's ability
to pay.

(12) A defendant who is required to pay restitution and who
is not in wllful default of the paynent of the restitution may
at any tinme petition the sentencing judge or his or her successor
to nodify the nethod of paynent. |If the court determ nes that
payment under the order will inpose a manifest hardship on the
defendant or his or her immediate famly, AND |IF THE COURT ALSO
DETERM NES THAT MODI FYI NG THE METHOD OF PAYMENT W LL NOT | MPCSE A
MANI FEST HARDSHI P ON THE VICTIM the court may nodify the nethod
of paynent.

(13) An order of restitution entered under this section
remains effective until it is satisfied in full. An order of
restitution is a judgnent and |ien against all property of the
defendant for the anpunt specified in the order of restitution.
The lien may be recorded as provided by law. An order of resti-
tution may be enforced by the prosecuting attorney, a victim a
victims estate, or any other person or entity nanmed in the order
to receive the restitution in the sane manner as a judgnent in a
civil action or a lien.

(14) Notwi thstanding any other provision of this section, a
def endant shall not be inprisoned, jailed, or incarcerated for a
viol ati on of probation or parole or otherwise for failure to pay
restitution as ordered under this section unless the court or
parol e board determ nes that the defendant has the resources to
pay the ordered restitution and has not made a good faith effort

to do so.
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(15) I'F THE COURT DETERM NES THAT A JUVENILE IS OR WLL BE
UNABLE TO PAY ALL OF THE RESTI TUTI ON ORDERED, AFTER NOTI CE TO THE
JUVENI LE' S PARENT OR PARENTS AND AN OPPORTUNI TY FOR THE PARENT OR
PARENTS TO BE HEARD, THE COURT NMAY ORDER THE PARENT OR PARENTS
HAVI NG SUPERVI SCRY RESPONSI BI LI TY FOR THE JUVEN LE AT THE TI ME OF
THE ACTS UPON WHI CH AN ORDER OF RESTI TUTI ON IS BASED TO PAY ANY
PORTI ON OF THE RESTI TUTI ON ORDERED THAT | S OUTSTANDI NG. AN ORDER
UNDER THI S SUBSECTI ON DOES NOT RELI EVE THE JUVENI LE OF H'S OR HER
OBLI GATI ON TO PAY RESTI TUTI ON AS ORDERED, BUT THE AMOUNT OWED BY
THE JUVEN LE SHALL BE OFFSET BY ANY AMOUNT PAID BY H'S OR HER
PARENT OR PARENTS. AS USED IN THI S SUBSECTI ON

(A) "JUVEN LE" MEANS A PERSON W THIN THE COURT' S JURI SDI C-

TI ON UNDER SECTI ON 2D OR 4 OF CHAPTER XII A OF THE PROBATE CODE OF
1939, 1939 PA 288, MCL 712A.2D AND 712A. 4.

(B) "PARENT" DOES NOT | NCLUDE A FOSTER PARENT.

(16) IF THE COURT ORDERS A PARENT TO PAY RESTI TUTI ON UNDER
SUBSECTI ON (15), THE COURT SHALL TAKE | NTO ACCOUNT THE PARENT' S
FI NANCI AL RESOURCES AND THE BURDEN THAT THE PAYMENT OF RESTI TU-
TION WLL | MPOSE, WTH DUE REGARD TO ANY OTHER MORAL OR LEGAL
FI NANCI AL OBLI GATI ONS THE PARENT MAY HAVE. | F A PARENT | S
REQUI RED TO PAY RESTI TUTI ON UNDER SUBSECTI ON (15), THE COURT
SHALL PROVI DE FOR PAYMENT TO BE MADE | N SPECI FI ED | NSTALLMENTS
AND W THI N A SPECI FI ED PERI OD OF TI ME

(17) A PARENT VWHO HAS BEEN ORDERED TO PAY RESTI TUTI ON UNDER
SUBSECTI ON (15) MAY PETI TI ON THE COURT FOR A MODI FI CATI ON OF THE
AMOUNT OF RESTI TUTI ON OAED BY THE PARENT OR FOR A CANCELLATI ON OF
ANY UNPAI D PORTI ON OF THE PARENT'S OBLI GATI ON. THE COURT SHALL
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CANCEL ALL OR PART OF THE PARENT'S OBLI GATI ON DUE | F THE COURT
DETERM NES THAT PAYMENT OF THE AMOUNT DUE W LL | MPOSE A MANI FEST
HARDSHI P ON THE PARENT AND | F THE COURT ALSO DETERM NES THAT MOD-
| FYI NG THE METHOD OF PAYMENT W LL NOT | MPOSE A MANI FEST HARDSHI P
ON THE VI CTI M

(18) 15— In each case in which paynment of restitution is
ordered as a condition of probation, the COURT MAY ORDER ANY
EMPLOYED DEFENDANT TO EXECUTE A WAGE ASSI GNVENT TO PAY THE
RESTI TUTI ON. THE probation officer assigned to the case shal
review the case not less than twice yearly to ensure that resti-
tution is being paid as ordered. |F THE RESTI TUTI ON WAS ORDERED
TO BE MADE WTHI N A SPECI FI C PERI OD OF TI ME, THE PROBATI ON COFFI -
CER ASSI GNED TO THE CASE SHALL REVI EW THE CASE AT THE END OF THE
SPECI FI C PERI OD OF TI ME TO DETERM NE | F THE RESTI TUTI ON HAS BEEN
PAID I N FULL. The final review shall be conducted not |ess than
60 days before the probationary period expires. |If the probation
of ficer determ nes AT ANY REVIEWthat restitution is not being
paid as ordered, the probation officer shall file a witten
report of the violation with the court on a form prescribed by
the state court adm nistrative office OR SHALL PETI TI ON THE COURT
FOR A PROBATI ON VI OLATION. The report OR PETITION shall include
a statenment of the anmpbunt of the arrearage and any reasons for
t he arrearage known by the probation officer. The probation
of ficer shall inmediately provide a copy of the report OR
PETITION to the prosecuting attorney. |If a PETITION OR notion is
filed or other proceedings are initiated to enforce paynent of

restitution and the court determ nes that restitution is not
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bei ng paid or has not been paid as ordered by the court, the
court shall pronptly take action necessary to conpel conpliance.

(19) (16— If a defendant who is ordered to pay restitution
under this section is remanded to the jurisdiction of the depart-
ment of corrections, the court shall provide a copy of the order
of restitution to the departnment of corrections when the
defendant is ordered remanded to the departnment's jurisdiction.

(20) THE COURT SHALL NOT I MPOSE A FEE ON A VICTIM VICTIM S
ESTATE, OR PROSECUTI NG ATTORNEY FOR ENFORCI NG AN ORDER OF
RESTI TUTI ON.

(21) I'F A PERSON OR ENTITY ENTI TLED TO RESTI TUTI ON CANNOT BE
LOCATED OR REFUSES TO CLAI M THAT RESTI TUTION WTH N 2 YEARS AFTER
THE DATE ON WHI CH HE OR SHE COULD HAVE CLAI MED THE RESTI TUTI ON,
THE RESTI TUTI ON PAI D TO THAT PERSON OR ENTI TY SHALL BE DEPCSI TED
IN THE CRIME VICTIM S RI GHTS FUND CREATED UNDER SECTI ON 4 OF 1989
PA 196, MCL 780.904, OR I TS SUCCESSOR FUND. HOWNEVER, A PERSON OR
ENTI TY ENTI TLED TO THAT RESTI TUTI ON MAY CLAI M THAT RESTI TUTI ON
ANY TI ME BY APPLYI NG TO THE COURT THAT ORI G NALLY ORDERED AND
COLLECTED I'T. THE COURT SHALL NOTI FY THE CRI ME VI CTI M SERVI CES
COW SSI ON OF THE APPLI CATI ON, AND THE COW SSI ON SHALL APPROVE A
REDUCTI ON I N THE COURT' S REVENUE TRANSM TTAL TO THE CRI ME VI CTI M
RI GHTS FUND EQUAL TO THE RESTI TUTI ON OAED TO THE PERSON OR
ENTITY. THE COURT SHALL USE THE REDUCTI ON TO REI MBURSE THAT RES-
TI TUTI ON TO THE PERSON OR ENTI TY.
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