0 N o o B~ wWw N P

HOUSE BILL No. 5928

HB5928, As Passed House, May 16, 2002

HOUSE BILL No. 5928

April 18, 2002, Introduced by Rep. Ruth Johnson and referred to the Committee on
Agriculture and Resource Management.

A bill to anmend 2000 PA 92, entitled
"Food | aw of 2000, "
by amendi ng sections 1109, 1119, 3119, 4111, 4117, 6101, 6149,
and 7101 (MCL 289.1109, 289.1119, 289.3119, 289.4111, 289.4117,
289. 6101, 289.6149, and 289.7101); and to repeal acts and parts
of acts.
THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1109. As used in this act:

(a) "I'mm nent or substantial hazard" neans a condition at a
food establishnent that the director determ nes requires i medi-
ate action to prevent endangering the health of people.

(b) "Label" neans a display of witten, printed, or graphic
matter upon the i medi ate container of any article and includes a
requi renent inposed under this act that any word, statenent, or

ot her information appearing on the display also appear on the

07057' 02 LBO

826G ON 1119 3SNOH



© 00 N o g M~ W N PP

N N RN NN N NN R B P R R R R R R R
N~ O 00 M W N P O © 0o N O 0o N~ W N B O

HB5928, As Passed House, May 16, 2002
2
out side container or wapper of the retail package of the article
or be easily legible through the outside container or w apper.
(c) "Labeling" neans all |abels and other witten, printed,
or graphic matter upon an article, any of its containers or wap-
pers, or acconpanying the article.

(d) "License limtation" means an action by which the direc-
tor inmposes restrictions or conditions, or both, on a |license of
a food establishnent.

(e) "License holder" neans the entity that is legally
responsi ble for the operation of the food establishnment including
the owner, the owner's agent, or other person operating under
apparent authority of the owner possessing a valid license to
operate a food establishnent.

(f) "Limted whol esal e food processor"” neans a whol esal e
food processor that has $25,000.00 or less in annual gross whol e-
sal e sal es made or business done in whol esale sales in the pre-
ceding licensing year, or $25,000.00 or less of the food is rea-
sonably anticipated to be sold for the current |icensing year.
Only the food sales fromthe whol esal e food processor operation
are used in computing the annual gross sales under this
subdi vi si on

(G "LOCAL HEALTH DEPARTMENT" MEANS THAT TERM AS DEFI NED | N
SECTI ON 1105 OF THE PUBLI C HEALTH CODE, MCL 333. 1105, AND HAVI NG
THOSE PONERS AND DUTI ES AS DESCRI BED I N PART 24 OF THE PUBLI C
HEALTH CODE, MCL 333.2401 TO 333.2498.

(H —€e)— "M sbranded" nmeans food to which any of the
foll owi ng apply:
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(i) Its labeling is false or msleading in any particular.

(it) It is offered for sale under the nane of another food.

(i) It is an imtation of another food unless its | abe
bears, in type of uniformsize and prom nence, the word
"imtation" and i nmedi ately thereafter the nane of the food
i mtated.

(iv) Its container is so nmade, formed, or filled as to be
m sl eadi ng.

(v) It is in package form unless it bears a | abel contain-
ing both the nane and place of business of the manufacturer,
packer, or distributor and an accurate statenment of the quantity
of the contents in terns of weight, neasure, or nunerical count
subj ect to reasonable variations as are pernmitted and exenptions
as to smal|l packages as are established by rules prescribed by
t he departnent.

(vi) Any word, statenment, or other |abeling required by this
act is not promnently placed on the |abel or |abeling conspicu-
ously and in such ternms as to render it likely to be read and
understood by the ordinary individual under customary conditions
of purchase and use.

(vii) I't purports to be or is represented as a food for
which a definition and standard of identity have been prescribed
by rules as provided by this act or under the federal act, unless
it confornms to such definition and standard and its | abel bears
the nane of the food specified in the definition and standard,

and, insofar as may be required by the rules, the common nanes of
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optional ingredients, other than spices, flavoring, and col oring,
present in such food.

(viii) I't purports to be or is represented to be either of
the foll ow ng:

(A) A food for which a standard of quality has been pre-
scribed by this act or rules and its quality falls bel ow such
standard unless its | abel bears, in such manner and form as such
rul es specify, a statenent that it falls bel ow such standard.

(B) A food for which a standard or standards of fill of con-
tai ner have been prescribed by this act or rules and it falls
bel ow the standard of fill of container applicable, unless its
| abel bears, in such nmanner and formas the rules specify, a
statenment that it falls bel ow the standard.

(ix) It does not bear |abeling clearly giving the conmon or
usual nanme of the food, if one exists, and if fabricated from2
or nore ingredients, the comon or usual nanme of each ingredient
except that spices, flavorings, and colorings, other than those
sold as such, may be designated as spices, flavorings, and col or-
i ngs, wthout nam ng each and under other circunstances as estab-
lished by rul es regardi ng exenptions based upon practicality,
potential deception, or unfair conpetition.

(x) It bears or contains any artificial flavoring, artifi-
cial coloring, or chem cal preservative unless the |abeling
states that fact and under other circunstances as established by
rul es regardi ng exenpti ons based upon practicality.

(xt) If a food intended for human consunption and of fered

for sale, its label and | abeling do not bear the nutrition

07057' 02



o o~ W DN P

~

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

HB5928, As Passed House, May 16, 2002

5
i nformation required under section 403(q) of the federal act, 21
U S.C 343.

(xit) I't is a product intended as an ingredi ent of another
food and, when used according to the directions of the purveyor,
Wll result in the final food product being adulterated or
m sbr anded.

(xiii) 1t is a color additive whose packagi ng and | abeling
are not in conformty w th packagi ng and | abeling requirenents
applicable to such col or additive prescribed under the provisions
of the federal act.

(I') h)— "Mobile food establishnment” neans a food estab-

i shment operating froma vehicle or watercraft that returns to a
i censed conmi ssary for servicing and mai ntenance at | east once
every 24 hours.

(J) +)— "Mobile food establishnment comm ssary” neans an
operation that is capable of servicing a nobile —eatertng— food
establ i shnment .

(K) —)— "Person” nmeans an individual, sole proprietorship,
partnership, corporation, association, or other |egal entity.

() &)— "Pesticide chem cal" nmeans any substance that,
al one, in chem cal conbination, or in fornulation with 1 or nore
ot her substances, is a pesticide within the neaning of the fed-
eral insecticide, fungicide, and rodenticide act, chapter 125, 86
Stat. 973, 7 U.S.C. 136 to 136i, 136j to 136r, and 136s to 136y,
and is used in the production, storage, or transportation of raw

agricultural conmmodities.
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(M —H— "Principal display panel” nmeans that part of a
| abel that is nost |likely to be displayed, presented, shown, or
exam ned under normal and customary conditions of display for
retail sale.

(N —m— "Public health code" neans 1978 PA 368, MCL
333.1101 to 333.25211.

Sec. 1119. (1) Except as rescinded, rules promul gated under
public acts repealed by this act retain authorization under this
act .

2} Thefot-ow I nded I : I
tate—of—enactrent—of—thts—act—

(2) NOTW THSTANDI NG R 285.553.1 OF THE M CHI GAN ADM NI STRA-

TI' VE CODE, THE FOLLOW NG TERM5 HAVE THE FOLLOW NG MEANI NGS FOR
PURPOSES OF THOSE RULES:
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(A) "ACT" MEANS THE FOOD LAW OF 2000, 2000 PA 92,
MCL 289.1101 TO 289. 8111

(B) "ESTABLI SHVENT" MEANS ANY FARM CROP STORAGE WHERE FOOD
| S HANDLED, STORED, OR PREPARED AND THAT | S EXEMPT FROM THE
REQUI REMENTS OF SECTI ON 7101.

Sec. 3119. (1) Except as otherw se provided for in subsec-
tion (2), upon subm ssion of an application, an applicant for a
food service establishment license shall pay to the |local health
departnment having jurisdiction the required —san-tattofr—service
fees authorized by section 2444 of the public health code, MCL

333. 2444, and an additional state |license fee as foll ows:

(a) Vending machine location fee....................... $ 2.50.
(b) Tenporary food service establishnment............... $ 2.50.
(c) Food service establishment......................... $19. 00.

(D) —te)y— Mobile food establishnment comm ssary......... $19. 00.

(E) )— Special transitory food unit................. $30. 00.
(2) When licensing a special transitory food unit, a | ocal
heal th departnment shall inpose a fee of $117.00, WH CH | NCLUDES
THE ADDI TI ONAL STATE LI CENSE FEE | MPOSED UNDER SUBSECTI ON (1)
UNLESS EXEMPTED UNDER SUBSECTI ON (4) OR (5).
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(3) The state license fee required under subsection (1)
shall be collected by the | ocal health departnent at the tine the
license application is submtted. The state license fee is due
and payable by the | ocal health departnent to the state within 60
days after the fee is collected.

(4) A school or other educational institution is exenpt from
payi ng the fees —+n— | MPOSED UNDER section 2444 of the public
heal th code, MCL 333. 2444, and —this—seeti+on— THE ADDI Tl ONAL
STATE LI CENSE FEE | MPOSED UNDER SUBSECTI ONS (1) AND (2) but is
not exenpt fromthe other provisions of this chapter.

(5) A charitable, religious, fraternal, service, civic, or
ot her nonprofit organization that has tax-exenpt status under
section 501(c)(3) of the internal revenue code of 1986 is exenpt
from payi ng ADDI TI ONAL STATE LI CENSE fees | MPOSED under this sec-
tion except for the vending machine location license fee. An
organi zati on seeking an exenption under this subsection shal
furnish to the departnent or a | ocal health departnent evidence
of its tax-exenpt status.

(6) A VETERAN WHO HAS A WAI VER OF A LI CENSE FEE UNDER THE
Cl RCUMSTANCES DESCRI BED IN 1921 PA 359, MCL 35.441 TO 35.443, |S EXEMPT
FROM PAYI NG THE FEES PRESCRI BED IN THI S SECTI ON. ]

[(7)] —€5)— The departnent shall adjust on an annual basis the
fees prescribed by —stbseet+on— SUBSECTIONS (1) AND (2), AS
ADJUSTED AFTER NOVEMBER 8, 2000, by an amount determ ned by the
state treasurer to reflect the cunul ati ve annual percentage
change in the Detroit consunmer price index but not to exceed 5%
As used in this subsection, "Detroit consumer price index" neans
t he nost conprehensive index of consuner prices available for the
Detroit area fromthe bureau of |abor statistics of the United

States departnent of |abor or its successor. The adjustnent
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1 shall be rounded to the nearest dollar to set each year's fee

2 under this subsection, but the absolute value shall be carried

3 over and used to cal cul ate the next annual adjustmnent.

4 [(8)] —6)— The local health departnent shall forward the

5 |license applications to the departnment with appropriate

6 recommendati ons.

7 Sec. 4111. (1) The departnent shall inpose the follow ng

8 license fees for each year or portion of a year:

9 (a) Retail food establishment: $67.00.

10 (b) Extended retail food establishnment: $172.00.

11 (c) Whol esal e food processor: $172. 00.

12 (d) Limted whol esal e food processor: $67.00.

13 (e) Mbile food establishnment: $172.00.

14 —(H—Venting—$25-06-—

15 (F) —g)— Tenporary food establishnment: $25.00.

16 (G —h)— Special transitory food unit: $117.00.

17 (H —)— Mobile food establishnent conmissary: $172.00.

18 (1) —— Food warehouse: $67.00.

19 (J) FOOD SERVI CE ESTABLI SHVENT: THE AMOUNTS DESCRI BED | N
20 SUBSECTI ON (2).

21 (2) IF A LOCAL HEALTH DEPARTMENT NO LONGER CONDUCTS A FOOD
22 SERVI CE SANI TATI ON PROGRAM THE DEPARTMENT, | N CONSULTATI ON W TH
23 THE COW SSI ON OF AGRI CULTURE, SHALL SET THE FOOD SANI TATI ON FEES
24 TO BE | MPOSED FOR THE DEPARTMENT' S SERVI CES PERFORMED UNDER

25 SUBSECTION (1)(J). THE FEES | MPOSED SHALL EQUAL, AS NEARLY AS
26 POSSIBLE, 1/2 OF THE DEPARTMENT' S COST OF PROVI DI NG THE SERVI CE
27 THE CONDUCT OF THE SERVI CES RESULTI NG FROM A CESSATI ON OF A FOOD
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SERVI CE SANI TATI ON PROGRAM | S CONSI DERED AN | MM NENT OR
SUBSTANTI AL HAZARD THAT ALLOWS THE DEPARTMENT TO | MPOSE THE SERV-
| CE FEES FOR UP TO 12 MONTHS AFTER THE DATE OF CESSATI ON BY THE
LOCAL HEALTH DEPARTMENT. AFTER THE 12- MONTH PERI OD, THE DEPART-
MENT SHALL COLLECT THE FEES ONLY I N THE AMOUNT PROVI DED BY AMEND-
MENT OF THI'S ACT OR AS AUTHORI ZED PURSUANT TO APPROPRI ATI ON.

Sec. 4117. (1) Except as provided in —stbseetion
SUBSECTI ONS (2) AND (3), noney collected under this chapter by
the departnment shall be credited to the general fund of the
state.

(2) A consuner food safety education fund is created as a
revolving fund in the departnent of treasury. The consuner food
safety education fund shall be adm nistered by the departnent and
funded by adding $3.00 to the fee for each food establishnment
license in all categories except vending machi nes and in cases of
f ee-exenpt food establishnments. The noney in the fund shall be
used to provide statew de training and education to consunmers on
food safety. An advisory commttee consisting of at |east 9
peopl e representing consumers, industry, governnment, and academ a
shal | advi se the departnment on the use of the funds. Money
remaining in the fund at the end of the fiscal year shall be car-
ried forward into the next fiscal year.

(3) An industry food-safety education fund is created as a
revolving fund in the departnment of treasury. The industry
food-safety education fund shall be adm nistered by the depart-
ment and funded by adding $2.00 to the fee for each food service

establishment license in all categories except vendi ng machi nes
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and in cases of fee-exenpt food establishnents. The noney in the
fund shall be used to provide food safety training and education
to food service establishnment enpl oyees and agents of the direc-
tor who enforce this act. The advisory conmittee created in
subsection (2) shall advise the departnent on the use of the
funds. Money remaining in the fund at the end of the fiscal year
shall be carried forward into the next fiscal year.

(4) AS USED IN THI S SECTI ON, "FEE- EXEMPT FOOD ESTABLI SHVENT"
MEANS A FOOD ESTABLI SHVENT EXEMPT FROM ALL STATE AND LOCAL FOOD
ESTABLI SHVENT LI CENSE FEES UNDER EI THER OF THE FOLLOW NG
Cl RCUMSTANCES:

(A) THE EDUCATI ON | NSTI TUTI ON EXEMPTI ON UNDER
SECTI ON 3119(4).

(B) A NONPROFI T ORGANI ZATI ON THAT HAS AN EXEMPTI ON UNDER
SECTI ON 3119(5) COvBI NED W TH AN EXEMPTI ON FROM THE LOCAL HEALTH
DEPARTMENT SANI TATI ON SERVI CE FEE UNDER SECTI ON 2444 OF THE
PUBLI C HEALTH CODE, MCL 333.2444.

Sec. 6101. (1) —Netwthstanting—sectton—1290H3)—and{(4)—of
the—pubHe—heatth—ecode—ME333—12969—and—+rules—pronut-gated
thder—seetion—1299H3)—chapters— CHAPTERS 1 —+6— THROUGH 8 of
the food code are incorporated by reference except as anended and
nodi fied as fol |l ows:

(a) Section 3-401.11(B) is nodified so that the oven tenper-
ature for high humdity oven tenperature reads "—66%€- 54°C
(130°F) or higher".

(b) Where provisions of this act and rul es promul gated under

this act specify different requirenents.
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(C© SECTION 3-201.11(D) IS MODI FI ED SO THAT
" SUBPARAGRAPH 3-401.11(C)(1)" READS
" SUBPARAGRAPH 3-401. 11(D)(1)".

(D) SECTION 6-101.11 IS MODI FI ED TO ADD AFTER
SUBPARAGRAPH (A) (3): "(B) IN A TEMPORARY FOOD ESTABLI SHVENT: ".

(2) The director, by pronulgation of a rule, may adopt any
changes or updates to the food code.

(3) The annexes of the food code are consi dered persuasive
authority for interpretation of the food code.

Sec. 6149. (1) AS USED IN THI S SECTI ON:

(A) "Dl SCLOSURE" MEANS A WRI TTEN | DENTI FI CATI ON AS TO WHI CH
| TEMS ARE, OR CAN BE, ORDERED RAW CR UNDERCOCKED | N THEI R ENTI RE-
TY, OR | TEMS THAT CONTAI N AN | NGREDI ENT THAT IS RAW OR
UNDERCOOKED.

(B) "PUBLICLY AVAI LABLE" MEANS ACCESSI BLE TO CONSUMERS
W THOUT THEI R HAVI NG TO REQUEST I T, BEFORE THEI R PLACI NG THEI R
FOOD ORDERS OR MAKI NG THEI R SELECTI ONS.

(© "REM NDER' MEANS A WRI TTEN NOTI CE CONCERNI NG THE SI GNI F-
| CANT HEALTH RI SK OF CONSUM NG RAW OR UNDERCOOKED ANI MAL FOODS

(D) "SELECTI ON | NFORMATI ON' MEANS WHATEVER CONSUMERS READ TO
MAKE THEI R ORDER SELECTI ONS, SUCH AS MENU, TABLE TENT, PLACARD,
CHALKBOARD, OR OTHER WRI TTEN MEANS

(2) 3)— To satisfy section 3-603.11 of the food code, the

oo | : f el nder both-
shatH—be—rade—by—effeetive—witten—reans— FOOD ESTABLI SHVENT
MUST MEET THE PRESCRI PTI ONS OF THI S SECTI ON.
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(3) —b)y—brsetosure— THE FOOD ESTABLI SHVENT SHALL MAKE A

DI SCLOSURE | N THE SELECTI ON | NFORVATI ON that an item contains raw

or under cooked food of animal origin by either or both of the
foll owi ng METHODS:

(A) 45— Itens are described to include the disclosure,
such as "oysters on the half shell (raw oysters)", "raw egg
caesar sal ad", and "EGGS (MAY BE REQUESTED UNDERCOCKED) ",
"hanmburgers (can be cooked to order)". THE DI SCLOSURE IS NOT
LIMTED TO THOSE | TEMS AND DESCRI PTIONS I N THI S SUBDI VI SI ON BUT
| NCLUDES | TEMS AND DESCRI PTI ONS OF A SI M LAR NATURE

(B) —t#)— Itens are asterisked with a footnote that states
the itens are served raw or undercooked, contain, or may contain
raw or undercooked ingredients.

(4) —e)y— A remnder of the SIGN FI CANTLY increased risk
associ ated with eating —steh— foods SUBJECT TO THE DI SCLOSURE in
raw or undercooked form —Fhe—renrmnder— i s satisfied —when
. o el cked : I
states— BY 1 of the foll owi ng METHODS:

(A) I TEMS REQUI RI NG DI SCLOSURE ARE ASTERI SKED ON THE SELEC-
TI ON | NFORMATI ON TO A FOOTNOTE THAT STATES 1 OF THE FOLLOW NG
DI SCLOSURES:

(7)) "Regarding the safety of these itens, witten infornma-

tion is available on request.".
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© 00 N oo o~ W N P

NN N NN NN R PR R R R R R R R R
o 0~ W N B O © 0 N O O M W N B O

HB5928, As Passed House, May 16, 2002
14
(it)) —###H— "Consum ng raw or undercooked neats, poultry,
seaf ood, shellfish, or eggs may increase your risk of foodborne
illness.".
(@) —#— "Consum ng raw or undercooked neats, poultry,
seaf ood, shellfish, or eggs may increase your risk of foodborne

illness, especially if you have certain nedical conditions."

(B) EI THER OF THE REM NDERS LI STED UNDER SUBDI VI SI ON ( A) ( ii)
OR (iii) |'S USED AND APPEARS AT LEAST ONCE | N THE SELECTI ON
| NFORMATI ON ON THE FI RST | NTERI OR PAGE OR THE PAGE WHERE THE
FI RST | TEM REQUI RI NG DI SCLOSURE APPEARS. WHEN THE OPTI ON
DESCRI BED I N TH' S SUBDI VI SION | S USED, THE WORD "NOTI CE" SHALL
APPEAR BEFORE THE REM NDER STATEMENT.

(C) A PUBLICLY AVAI LABLE PLACARD SUPPLI ES THE REM NDER OF
THE SI GNI FI CANTLY | NCREASED RI SK AND MEETS THE FOLLOW NG
REQUI REMENTS:

(i) 1T 1S TITLED "NOTI CE" AND CONTAINS 1 OF THE REM NDERS
LI STED I N SUBDI VI SI ON (A) (ii) OR (iii) .

07057' 02
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(i) 1T IS POSTED NEAR THE CUSTOVER ENTRANCES OF THE
ESTABLI SHVENT AND IS CLEARLY VI SIBLE TO THE CUSTOVERS.

(iii)) ALL LETTERS IN THE TI TLE ARE CAPI TALI ZED I N BCOLD,
ARI AL FONT NOT LESS THAN 44- PO NT FONT SI ZE AND, | F MENU | TEMS
ARE ON THE PLACARD, THEN ALL LETTERS ARE EQUALLY READABLE AS THE
MENU | TEMS ON THE PLACARD.

(iv) ALL LETTERS I N THE REM NDER ARE ARI AL FONT NOT LESS
THAN 36- PO NT FONT SI ZE.

(v) THE REM NDER |I'S PLACED AT APPROXI MATELY EYE LEVEL AND IS
EASI LY READABLE FROM THE PO NT AT WHI CH CONSUMERS WOULD NORMALLY
STAND TO READ I T.

(vi) THE REM NDER MAI NTAINS VI SIBILITY I N LAYOUT, FORVAT,
AND GRAPHI CS | N CONTRAST TO OTHER POSTED MATERI ALS.

(D) THE UNI TED STATES FOOD AND DRUG ADM NI STRATI ON MODEL
CONSUMER ADVI SORY BROCHURE OR EQUI VALENT AS DETERM NED BY THE
DI RECTOR | S PUBLI CLY AVAI LABLE.

(5) A REM NDER MAY BE TAI LORED TO BE PRODUCT SPECIFIC IF A
FOOD ESTABLI SHVENT EI THER HAS A LI M TED MENU OR OFFERS ONLY SPE-
Cl FI C ANI MAL- DERI VED FOODS | N RAW OR UNDERCOCKED, READY- TO- EAT
FORM

(6) THE LANGUAGE FOR THE MENU | TEMS SHALL MATCH THE LANGUAGE
USED FOR THE DI SCLOSURE AND THE REM NDER. THE DI SCLOSURE AND
REM NDER MAY ALSO BE | N ADDI TI ONAL LANGUAGES.

(7) THE TEXT FOR DI SCLOSURES AND REM NDERS SHALL MEET THE
FOLLOW NG REQUI REMENTS:

(A) THE TEXT SI ZE FOR STATEMENTS ON HANDHELD MENUS OR TABLE
TENTS SHALL BE VI SUALLY EQUI VALENT TO AT LEAST 11- PO NT FONT SI ZE

07057' 02
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OR MAY BE VI SUALLY EQUI VALENT TO THE FONT SI ZE OF MENU | TEM
DESCRI PTI ONS.

(B) TEXT COLOR PROVI DES A CLEAR CONTRAST TO BACKGROUND.

(8) TABLE TENTS, PLACARDS, OR CHALKBOARDS THAT ARE USED
EXCLUSI VELY TO LI ST FOOD | TEMS THAT ARE OFFERED AS DAI LY, WEEKLY,
OR TEMPORARY SPECI ALS ARE EXEMPT FROM THE REQUI REMENTS OF THI S
SECTI ON WHEN THOSE FOOD | TEMS ALSO APPEAR | N THE PRI MARY SELEC-
TI ON | NFORVATI ON THAT CONTAI NS THE DI SCLOSURES AND REM NDERS
MEETI NG THE REQUI REMENTS OF THI S SECTI ON

Sec. 7101. Subject to section —*+¥9{3)— 1119(2), a food
processing plant shall comply with the regul ations of the food
and drug adm nistration in 21 C.F.R part 110, except that
refrigerated potentially hazardous food shall be stored at 4.4
degrees centigrade (40 degrees Fahrenheit) or bel ow

Enacting section 1. Sections 6119, 6121, 6123, and 6145 of
the food | aw of 2000, 2000 PA 92, MCL 289.6119, 289.6121
289. 6123, and 289. 6145, are repeal ed.
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