HB6256, As Passed House, November 12, 2002

SUBSTI TUTE FOR
HOUSE BI LL NO. 6256

A bill to anend 1965 PA 232, entitled

"Agricultural commodities marketing act,"

by amending the title and sections 2, 3, 4, 5, 7, 8, 9, 10, 11
17, 19, 21, 22, 23, and 24 (MCL 290.652, 290.653, 290. 654,
290. 655, 290. 657, 290.658, 290.659, 290.660, 290.661, 290.667,
290. 669, 290.671, 290.672, 290.673, and 290.674), sections 2, 3,
5 7, 9, 10, 21, and 22 as anmended by 1996 PA 216, section 8 as
anmended by 1997 PA 20, and sections 19, 23, and 24 as anended by
1980 PA 196; and to repeal acts and parts of acts.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE
An act relating to the marketing of agricultural commodities
OR AGRI CULTURAL COMMODI TY I NPUTS; to provide for marketing AND
RESEARCH pr ograns, agreenents, referenduns by producers,

assessnents on producers, and commobdity commttees; and to
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prescri be —t+he— CERTAIN functions of the departnent of
agriculture relative thereto including powers of enforcenent of
this act; and to prescribe REVEDI ES AND penal ties.

Sec. 2. As used in this act:

(a) "Agricultural commodity" neans all agricultural, aqua-
cultural, silvicultural, horticultural, floricultural, or viti-
cultural products, livestock or livestock products, —pouttry—or
pottt+y—proeduets;— Christmas trees, bees, maple syrup, honey,
commercial fish or fish products, and seeds produced in this
state, either in their natural state or as processed by the
producer of the commodity. The kinds, types, and subtypes of
products to be classed together as an agricultural commodity for
t he purposes of this act shall be determ ned on the basis of
comon usage and practi ce.

(b) "Agricultural compdity input" neans an item —of
tAgredient— used in the production, PROCESSI NG OR PACKAG NG of
an agricultural commodity that is assessed by a specific market-
ing agreenent. AGRI CULTURAL COVMODI TY | NPUT DOES NOT | NCLUDE
FEED, FERTI LI ZER, AND PESTI Cl DES.
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(© "COW TTEE" MEANS THE COMMODI TY COW TTEE OR ADVI SORY

BOARD ESTABLI SHED UNDER A MARKETI NG PROGRAM

(D) "DEPARTMENT" MEANS THE STATE DEPARTMENT OF AGRI CULTURE.

(E) "D RECTOR' MEANS THE DI RECTOR OF THE DEPARTMENT OF
AGRI CULTURE.

(F) "Dl STRIBUTOR' MEANS A PERSON ENGAGED I N SELLI NG OFFER-
I NG FOR SALE, MARKETI NG OR DI STRI BUTI NG AN AGRI CULTURAL COVMOD-
| TY OR AGRI CULTURAL COMMODI TY | NPUT THAT HE OR SHE HAS PURCHASED
OR ACQUI RED FROM A PRODUCER OR THAT THE PERSON IS MARKETI NG ON
BEHALF OF A PRODUCER, WHETHER AS OMNER, AGENT, EMPLOYEE, BROKER,
OR OTHERW SE. DI STRI BUTOR DOES NOT | NCLUDE A RETAI LER OF AN
AGRI CULTURAL COMMODI TY EXCEPT FOR ElI THER OF THE FOLLOW NG

(i) A RETAI LER WHO PURCHASES OR ACQUI RES FROM OR HANDLES ON
BEHALF OF A PRODUCER AN AGRI CULTURAL COWMODI TY NOT PREVI QUSLY

H06066' 01 (H2)
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SUBJECTED TO REGULATI ONS BY THE MARKETI NG PROGRAM COVERI NG THE
AGRI CULTURAL COVMODI TY.

(ii)) A RETAI LER SPECI FI CALLY | DENTI FI ED BY A MARKETI NG PRO-
GRAM THAT | S SUBJECT TO AN ASSESSMENT.

(G "FINANCI AL | NSTI TUTI ON' MEANS A STATE OR NATI ONALLY
CHARTERED BANK, MEMBER OF THE FARM CREDI T SYSTEM SAVI NGS AND
LOAN ASSCOCI ATI ON, SAVI NGS BANK, AND CREDI T UNI ON, WHOSE DEPCSI TS
ARE | NSURED BY AN AGENCY OF THE UNI TED STATES GOVERNMENT AND THAT
MAI NTAINS A PRI NCI PAL OR BRANCH OFFI CE LOCATED I N THI S STATE
UNDER THE LAWS OF THI S STATE OR THE UNI TED STATES.

(H "HANDLER' MEANS A PERSON WHO TAKES TI TLE TO AND IS
ENGAGED | N THE OPERATI ON OF PACKI NG CLEANI NG, DRYI NG PACKAG NG
SI ZI NG HAULI NG GRADI NG SELLING OFFERI NG FOR SALE, OR MARKET-
| NG A MARKETABLE AGRI CULTURAL COVMODI TY OR AN ACRI CULTURAL COw
MODI TY | NPUT | N COVMERCI AL QUANTI TI ES AS DEFI NED I N A MARKETI NG
PROGRAM WHO AS OMNNER, AGENT, OR OTHERW SE, SHI PS OR CAUSES AN
AGRI CULTURAL COMMODI TY OR AGRI CULTURAL COWMODI TY | NPUT TO BE
SHI PPED.

(1) "LIVESTOCK" MEANS THAT TERM AS DEFI NED I N SECTION 5 OF
THE ANI MAL | NDUSTRY ACT, 1988 PA 466, MCL 287. 705.

(J) "MARKETI NG AGREEMENT" MEANS AN AGREEMENT ENTERED | NTO,
W TH THE DI RECTOR, BY PRODUCERS, DI STRI BUTORS, PROCESSORS, OR
HANDLERS PURSUANT TO THI S ACT AND BI NDI NG ONLY ON THOSE SI GNI NG
THE AGREEMENT.

(K) "MARKETI NG PROGRAM' MEANS A PROGRAM ESTABLI SHED BY ORDER
OF THE DI RECTOR PURSUANT TO THI S ACT PRESCRI Bl NG RULES AND
REGULATI ONS GOVERNI NG THE MARKETI NG FOR PROCESSI NG, DI STRI BUTI NG,

HO06066' 01 (H- 2)
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SELLI NG OR HANDLI NG AN AGRI CULTURAL COVMODI TY PRODUCED IN THI' S
STATE OR ACGRI CULTURAL COVMMODI TY | NPUT DURI NG A SPECI FI ED PERI OD
AND WHI CH THE DI RECTOR DETERM NES WOULD BE | N THE PUBLIC

| NTEREST.

(/) "PROCESSOR' MEANS A PERSON ENGAGED | N CANNI NG FREEZI NG,
DEHYDRATI NG, DRYI NG, FERMENTI NG, DI STILLI NG EXTRACTI NG PRESERV-
I NG GRINDI NG CRUSH NG M LLING OR OTHERW SE PRESERVI NG OR
CHANG NG THE FORM OF AN AGRI CULTURAL COWMODI TY FOR THE PURPOSE OF
MARKETI NG | T.

(M "PRODUCER' MEANS A PERSON ENGAGED I N THE BUSI NESS OF
PRCDUCI NG, OR CAUSI NG TO BE PRODUCED FOR ANY MARKET, AN ACGRI CUL-
TURAL COVMODI TY OR AGRI CULTURAL COWMODI TY | NPUT | N QUANTI TY
BEYOND THAT PERSON S OMN FAM LY USE, AND HAVI NG A VALUE AT FI RST
PO NT OF SALE OF MORE THAN $800. 00 OR OF AN AMOUNT AS OTHERW SE
EXPRESSLY PROVI DED FOR I N A MARKETI NG PROGRAM FOR THE AGRI CUL-
TURAL COVMODI TY OR AGRI CULTURAL COWMODI TY | NPUT I N ANY 1 GROW NG
AND MARKETI NG SEASON W THI N THE LAST 3 YEARS.

Sec. 3. (1) Any nmarketing agreenent or marketing program
—tssted—purstant—to— AUTHORI ZED UNDER this act may contain 1 or
nore of the foll ow ng:

(a) Provisions for establishing advertising and pronotional
pr ogr ans.

(b) Provisions for establishing market devel opnment
pr ogr ans.

(c) Provisions for establishing and supporting

—stuppterrental— research —proegrans— designed to i nprove —the
market—acceptabitity—of—the—speetf+e— OR DEVELOP NEW agri cul t ural

H06066' 01 (H 2)
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—eommodity— COVMODI TI ES OR AGRI CULTURAL COVMODI TY | NPUTS and
contribute to the effectiveness of the program

(d) Provisions for devel opnent and di ssem nation of market
i nformation.

(E) PROVI SI ON FOR ACCEPTI NG GRANTS, ROYALTIES, LI CENSE FEES,
| NTEREST, G FTS, | NCOMVE, OR OTHER | TEMS OF VALUE THAT ENHANCE THE
PURPOSE OF THE MARKETI NG PROGRAM OR MARKETI NG AGREEMENT.

(F) te)y— Provision for contracting wth organizati ons,
agenci es, or individuals —fer—eartrytng— TO CARRY out —any—oef— the
activities described in this —seet+on— ACT.

(G —F)— Provisions for either or both of the foll ow ng:

(7)) Establishing standards for quality, PURITY, condition,
—of— size, OR OTHER ACCEPTED STANDARDS FOR THAT | NDUSTRY f or
agricultural commodities OR AGRI CULTURAL COWMODI TY | NPUTS sol d as
fresh, —er— seed, —products—For—resate—or—processing— OR
PROCESSED and standards for pack or container, or both, for agri-
cul tural commodities OR AGRI CULTURAL COWCDI TY | NPUTS sol d for
use as fresh, SEED, OR PROCESSED products.

(i) Inspection and grading of the fresh, —efr— seed, OR
PROCESSED agricul tural conmmodity OR AGRI CULTURAL COVWMODI TY | NPUT
in accordance with the grading standards so established.

(H —€g)— Provision for determ ning the existence and extent
of any surplus in any marketing period for any agricultural com
nodi ty OR AGRI CULTURAL COMMODI TY | NPUT, or of any grade, size, or
quality of any agricultural commodity OR AGRI CULTURAL COWMODI TY
| NPUT, and providing for handling and equitably sharing the cost

of such surplus handling anong the producers of the agricultural
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commpdity OR ACGRI CULTURAL COWMODI TY | NPUT. Before provisions
under this subdivision are included in any marketing program
particular attention shall be given to determ ning that M chigan
producers affected by the provisions produce a sufficient propor-
tion of the product covered by the provisions for the programto
be effective in the particular market toward which the provisions
woul d be appli cabl e.

(I') —h)— Provision for paynment OF ASSESSMENTS for al
usabl e products purchased from producers according to established
gr ades.

(J) PROVI SION FOR PAYMENT OF ASSESSMENTS ON AGRI CULTURAL
COMMODI TY | NPUTS.

(K) —+)>— Provision for exenption of nonparticipating
producers.

() —)— Provision for the awardi ng of grants from noney
coll ected pursuant to this act. The grants nmay be awarded to
organi zati ons, agencies, or individuals with whomthe conmttee
has contracted for activities described in this section.

(2) A PROPCSED MARKETI NG PROGRAM SHALL | NCLUDE DEFI NI TI ON OF
TERMS, PURPOSE, MAXI MUM RATE OF AN ASSESSMENT, METHOD OF COLLEC
TI ON OF THE ASSESSMENT, AND NOM NATI NG PROCEDURES, QUALI FI CA-

TI ONS, REPRESENTATI ON, AND SI ZE OF THE COW TTEE AS WELL AS OTHER
PROVI SI ONS CONSI DERED NECESSARY BY A COW TTEE. THI' S SUBSECTI ON
DOES NOT | NVALI DATE ANY MARKETI NG PROGRAMS ESTABLI SHED UNDER THI S
ACT BEFORE THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED
THI S SENTENCE THAT ARE | N SUBSTANTI AL COVPLI ANCE WTH THI S ACT AS
DETERM NED BY THE DI RECTOR.

H06066' 01 (H2)
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(3) 22— A marketing agreenent or marketing programthat
allows the conmittee to contract with organi zati ons, agencies,
GOVERNMVENTAL ENTI TI'ES, | NSTI TUTI ONS OF H GHER EDUCATI ON, —o+
i ndi viduals, OR OTHER LEGAL ENTITIES in order to carry out the
activities described in this —seet+on— ACT or allows the commt-
tee to award grants may provide in the marketing agreenent or
mar keting programthat the marketing program or MARKETI NG agr ee-
ment be allowed to participate in the | NCOVE OR earnings of any
royalties OR LI CENSE FEES derived fromthe results of those
activities. However, the marketing program or MARKETI NG agr ee-
ment shall provide that the royalties OR LI CENSE FEES be utilized
only in the manner provided for in that marketing program or
MARKETI NG agr eenent .

Sec. 4. For the purpose of this act, all inspection and
gradi ng shall be performed by or under the supervision of
—eofpetentty— trai ned i nspectors approved by the director or by
i nspectors supplied under cooperative agreenent between the
departnent and the United States departnment of agriculture.

Sec. 5. (a) Assessnents shall be collected from each
producer of a marketable agricultural comodity produced in this
state and directly affected by a marketing programissued for the
agricultural conmodity to defray all programand adm nistrative
costs except for nonparticipating producers as provided for under
section —3tH{+)— 3(1)(K). ASSESSMENTS SHALL BE CCOLLECTED ON
AGRI CULTURAL COMMODI TY I NPUTS I N THI S STATE DI RECTLY AFFECTED BY
A MARKETI NG PROGRAM ESTABLI SHED FOR THE ACGRI CULTURAL COWMODI TY
| NPUT | N ORDER TO DEFRAY ALL MARKETI NG PROGRAM AND ADM NI STRATI VE

H06066' 01 (H 2)
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COSTS. Subject to approval by the director, assessnments may al so
be coll ected from —beth— El THER producers —ant— OR distributors,
OR BOTH, AND MANUFACTURERS, of a marketable agricul tural conmod-
ity produced in this state OR AN AGRI CULTURAL COMMODI TY | NPUT
USED IN THIS STATE if the director determ nes that the unique
nature of the agricultural comobdity OR AGRI CULTURAL COWODI TY
| NPUT or THE industry structure warrants the assessnent of both
the producer and the distributors of the agricultural commodity
OR AGRI CULTURAL COWMCDI TY | NPUT.

(b) Each marketing program shall specify the maxi num assess-
ment on an agricultural comodity or an agricultural commodity
i nput and may provide for any other assessnent nechani sm as
approved by the director to be collected to cover program and
adm ni strati ve costs.

(c) Pursuant to the marketing program and for conveni ence,
the processors, distributors, or handlers of the agricultural
commodity or agricultural commdity input may be required to col -
lect and remt producer assessnents TO THE COVM TTEE at no cost
to the marketing program unl ess the marketing program expressly
provi des for the paynent of a reasonable fee for nmaking the
deduction and remttance.

In the case of a marketing programthat provides for the
i nposition of an assessnent, the processors, distributors, or
handl ers dealing with the producer shall collect the assessnent
fromthe producer by deducting the assessnent fromthe gross
anount owing to the producer and shall remt the assessment AND

DATA to the conmttee within a reasonable tine period as

H06066' 01 (H2)
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established by the commttee. A processor, distributor, or
handl er who fails to deduct or remt the assessnent is liable to
the conmttee for any assessnents not deducted or remtted. If a
processor, distributor, or handler is not involved at the first
poi nt of sale of an agricultural comodity or agricultural com
nodity input, OR IS NOT WTHI N THI S STATE AND THE ASSESSMENT | S
NOT DEDUCTED AND REM TTED, the producer shall remt the assess-
ments to the commttee on all sales of the agricultural commodity
or agricultural commodity input, subject to a marketing program
and within a tine period specified by the conmmttee.

(D) ALL ASSESSMENTS DEDUCTED OR COLLECTED AND HELD BY A PRO
CESSOR, DI STRI BUTOR, OR HANDLER FOR OVER 92 DAYS SHALL BE DEPCS-
| TED I N A SEPARATE | NTEREST BEARI NG ESCROW ACCOUNT HELD JO NTLY
W TH THE MARKETI NG PROGRAM COVMM TTEE AND NOT COWM NGLED W TH
OTHER FUNDS. | NTEREST ACCRUED | N THE ESCROW ACCOUNT SHALL BE
FORWARDED TO THE COWM TTEE.

(E) ALL ASSESSMENTS COLLECTED OR DEDUCTED SHALL BE CONSI D-
ERED TRUST FUNDS AND BE REM TTED QUARTERLY OR MORE FREQUENTLY | F
REQUI RED BY THE MARKETI NG PROGRAM TO THE APPROPRI ATE COWM TTEE.

(F) eh— A conmittee may file a witten conplaint with the
di rector docunenting that a processor, distributor, handler, or
producer has failed to deduct or remt any assessnent due to the
comm ttee pursuant to a marketing program Upon receipt of such
a conplaint, the director shall conduct an investigation of the
allegations. |If, after investigation, the director finds that
t he processor, distributor, handler, or producer has failed to

deduct or remt an assessnent to the commttee, the director

H06066' 01 (H2)
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shal | request BY CERTIFIED MAIL the processor, distributor,

handl er, or producer to remt the assessnent within 10 days after
the director determ nes that a deduction or remttance was not
made. In the case of the failure to deduct an assessnent, the
director shall conpute the anpbunt that reasonably should have
been deducted and i npose an assessnent in that amount. |If the
assessnent is not remtted within 30 days after the request OR IS
NOT | N COWLI ANCE W TH A WRI TTEN AGREEMENT FOR FULL PAYMENT, the
director may file an action in a court of conpetent jurisdiction
to collect the assessnment. Venue in such an action is the place
where the processor, distributor, handler, or producer has its
primary place of business. In any action to recover an assess-
ment under this subsection, if the director prevails, the court
shall award to the director all costs and expenses in bringing
the action, including, but not Iimted to, reasonable and actual
attorney fees, court costs, and audit expenses. |If the director
does not prevail, he or she shall charge the conmttee for rea-
sonabl e and actual attorney fees, court costs, and expenses
incurred in bringing about the action.

(G —fe)y— Each commttee shall specify the date the assess-
ment is due in the account of the marketing program on that
production. Producers, processors, distributors, or handlers of
the affected agricultural commodity or agricultural commodity
i nput shall be given reasonable notice of the due date.

(H —H— A conmittee established pursuant to this act has
the ability to borrow nmoney in anticipation of the receipt of

assessnents if the follow ng conditions are net:

H06066' 01 (H2)
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(i) The loan will not be requested or authorized, or wll
not mature, within 90 days before a resubmttal or term nation
ref erendum for the marketing program

(7)) The anopunt of the | oan does not exceed 50% of the
annual average assessnent revenue during the previous 3 years.

In the case of a marketing programthat has been in existence for
| ess than 3 years, the | oan does not exceed 25% of the projected
annual assessnment revenue.

(i) The | oan repaynent period does not exceed the |ife of
t he marketing program

(iv) The loan has the prior witten consent of the
director. The director may request an audit of the conmttee by
t he auditor general before approving the |oan.

(I') —€e)y— The director shall assess against the AGRI CULTURAL
COMMODI TY | NPUT OR THE producers of the agricultural commodity
all outstanding |oans, including interest, approved under subsec-
tion )— (H) if the marketing programis inactive or is
term nat ed.

Sec. 7. (1) A marketing programshall provide for the
establi shnment of a commttee to consist of an odd nunber of nem
bers which shall be not less than 5 and not nore than —5— 13.

(2) The nenbers of the commttee shall be appointed by the
governor with the advice and consent of the senate from nom na-
tions received fromthe producers and handlers or processors of
the agricultural conmmodity or agricultural comodity input for
whi ch the marketing programis established. Nom nating

procedures, qualifications, representation, termof office, and

H06066' 01 (H2)
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size of the conmmttee shall be prescribed in the marketing
program for which the commttee is appointed. Each conmittee
shal | be conposed of producers and handlers or processors who are
directly affected by the marketing programin the proportion of
representation as prescribed by the program THE TERM OF OFFI CE
OF A COMW TTEE MEMBER | S 3 YEARS OR UNTIL SUCH TI ME AS H' S OR HER
SUCCESSOR | S APPO NTED AND QUALI FI ED.
(3) THE DI RECTOR OR HI' S OR HER REPRESENTATI VE SHALL SERVE AS
A NONVOTI NG EX OFFI CI O MEMBER.  ADDI TI ONAL NONVOTI NG EX OFFI CI O
MEMBERS MAY SERVE | F APPROVED FOR | N A SPECI FI C MARKETI NG
PROGRAM
(4) A COW TTEE, W TH THE ADVI CE AND CONSENT OF THE DI RECTOR
AND THE COWM SSI ON OF AGRI CULTURE, MAY REAPPCRTI ON EI THER THE
NUMBER OF COWMM TTEE MEMBERS OR MEMBER DI STRI CTS, OR BOTH.
REAPPORTI ONMENT OF THE DI STRI CTS SHALL BE ON THE BASI S OF PRODUC-
TI ON OR | NDUSTRY REPRESENTATI ON. THE REAPPORTI ONVENT MAY BE COM
MENCED 30 DAYS AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT
THAT ADDED THI S SUBSECTI ON. REAPPORTI ONMENT OF ElI THER MEMBERS OR
DI STRI CTS SHALL NOT OCCUR MORE OFTEN THAN TW CE I N ANY 5- YEAR
PERI OD AND SHALL NOT OCCUR W THI N 6 MONTHS BEFORE A REFERENDUM
(5) AFTER THE REAPPORTI ONMENT DESCRI BED | N SUBSECTI ON (4),
| F THE RESI DENCE OF A MEMBER OF THE COWM TTEE FALLS OUTSI DE OF
THE DI STRICT FOR WHICH HE OR SHE SERVES ON THE COWM TTEE AND
FALLS WTHI N THE DI STRICT FOR VWHI CH ANOTHER MEMBER SERVES ON THE
COW TTEE, THEN BOTH MEMBERS SHALL CONTI NUE TO SERVE ON THE COM
M TTEE FOR A TERM EQUAL TO THE REMAI NI NG TERM OF THE MEMBER WHO
SERVED FOR THE LONGEST PERI OD OF TIME. AFTER THE REAPPORTI ONMENT

H06066' 01 (H 2)
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DESCRI BED I N SUBSECTION (4), IF A DI STRICT IS CREATED I N VWH CH NO
VMEMBER SERVI NG ON THE COW TTEE RESI DES, THEN A MEMBER SHALL BE
SELECTED | N THE MANNER AS PRESCRI BED | N EACH PROGRAM  AFTER A
REAPPORTI ONVENT OR REDI STRI CTI NG, A COW TTEE MAY TEMPORARI LY
HAVE MORE MEMBERS THAN PRESCRI BED | N THE MARKETI NG PROGRAM UNTI L
THE EXPI RATI ON OF THE TERM OF THE LONGEST SERVI NG MEMBER FROM
THAT DI STRI CT.

(6) €3)— A nenber of a conmttee is entitled to reinburse-
ment for actual expenses and a per diem paynent TO BE SET BY THE
COW TTEE not to exceed —$#5-066—per—day— THE COVMM SSI ON OF ACRI -
CULTURE RATE whil e attendi ng neetings of the conmttee or while
engaged in the performance of official responsibilities del egated
by the committee.

(7) —4)— The duties and responsibilities of a commttee
shall be prescribed in the order establishing the marketing pro-
gram and to the extent applicable shall include the follow ng
duties and responsibilities:

(a) Devel opi ng —atrnt+st+rative— procedures relating to the
mar ket i ng program

(b) Recomrendi ng anendnents to the nmarketing programas are
consi dered advi sabl e.

(c) Preparing the estimted budget required for the proper

operation of the marketing program

(d) Devel opi ng net hods for —assesstrag—ant— coll ecting AND
AUDI TI NG t he —necessary—funrtds— ASSESSMVENTS.

(e) Collecting and assenbling information and data necessary

for proper adm nistration of the marketing program

H06066' 01 (H2)
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(f) Performng other duties necessary for the operation of
t he marketing programas agreed upon with the director.

(8) —5)y— The business which a commttee may perform shal
be conducted at a public nmeeting of the commttee held in conpli-
ance with the open neetings act, —Act—No—267FofthePubl+ec—-Aets

: e . . . ol b e
taws— 1976 PA 267, MCL 15.261 TO 15.275. Public notice of the
time, date, and place of the neeting shall be given in the manner
requi red by —Aet—Ne—26Fof—thePubHetActs—of—1946— THE OPEN
MEETI NGS ACT, 1976 PA 267, MCL 15.261 TO 15. 275.

(9) —6)— Subject to section 10(b) and except as otherw se
provided in this subsection, a witing prepared, owned, used, in
t he possession of, or retained by a commttee in the performance
of an official function shall be nade available to the public in
conpliance with the freedomof information act, —Aet—Ne—442of
the—PubtecAets—of—19+6,—betng—seet+ons—15-231+to—15-246—of—the
M-ehi-gan—Ceorpited—taws— 1976 PA 442, MCL 15.231 TO 15. 246.

Except for information regarding penalties |evied under this act,
information relating to specific assessnents to a specific person
under a marketing program AS WELL AS NAMES AND ADDRESSES COF
PRODUCERS shal | be exenpt from disclosure to any ot her person or
commttee. This subsection does not prevent the director or the
departnment from obtaining information necessary to confirmcom
pliance with this act and does not prevent the director or the
departnent from di sclosing statistical information so | ong as

t hat di scl osure does not reveal specific assessnents or

production | evels of any producer, handler, or processor.
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Sec. 8. (1) Mbney, ASSETS, OR OTHER | TEMS OF VALUE
col l ected OR RECEI VED under this act, whether collected from
assessnents, RECEI VED AS GRANTS OR G FTS, or earned fromroyal -
ties OR LI CENSE FEES OR derived fromany activities performed by
anot her organi zation, agency, or individual and conducted under a
mar keting program —+s— ARE not state noney and shall be depos-
ited in a financial institution IN TH S STATE. The noney shal
be allocated to the marketing programunder which it is collected
OR RECEI VED and shal |l be disbursed only for the necessary
expenses incurred for the marketing program according to the
rul es established under the marketing program ——— and for grants
aut hori zed under a marketing agreenent or marketing program

(2) —AH— EXCEPT AS OTHERW SE PROVI DED FOR I N THI S SUBSEC-
TION, ALL expenditures shall be audited by —the—state—auditor

gereral—or—by— a certified public accountant at |east annually
and within 30 days after conpletion of the audit, the —state

atdi-tor—generat—or— certified public accountant shall give copies
of the audit to the nmenbers of the commttee and the director.
An activity and financial report shall be published annually and
made available to interested parties. A COW TTEE W TH ANNUAL
ASSETS OF $50, 000. 00 OR LESS, BASED UPON A 3- YEAR AVERAGE, SHALL
BE AUDI TED TW CE BETWEEN REFERENDA AND SHALL HAVE A FI NANCI AL
REVI EW CONDUCTED | N THOSE YEARS WHERE | T |'S NOT AUDI TED UNDER

TH S SUBSECTI ON

H06066' 01 (H2)
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Sec. 9. (1) Mney remaining fromthe assessnents coll ected

under a marketing program may be refunded at the close of any
mar ket i ng season upon a pro rata basis to all persons from whom
assessnents were collected. If the conmttee finds that the
noney may be necessary to defray the cost of operating a market-
ing programin succeedi ng marketing seasons, all or any portion
of the noney may be carried over into succeedi ng seasons.

(2) Upon term nation of any marketing program all noney
remai ning and not required to defray the expenses of operating
t he marketing programshall be refunded on a pro rata basis to
persons from whom assessnents were collected. |If the conmttee
finds that the refundable anobunt is so snmall as to nmake inpracti-
cable the conputation and refunding of the noney, it may be used
to defray the expenses incurred by the departnment in the fornul a-
tion, adoption, adm nistration, or enforcenent of any subsequent
mar keting programfor the commodity or for agricultural research
for that commodity. |In the case of nobney earned fromroyalties,
LI CENSE FEES, OR OTHER ASSETS that may be coll ected OR RECElI VED
after termnation of a marketing program that noney shall be
allocated to any institution of higher education engaged in agri-
cultural OR NUTRI TI ONAL research, as determ ned by the director.

Sec. 10. (a) Wienever the director has received a petition

signed by 25% or 200, whichever is |less, of the producers of an

H06066' 01 (H2)
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agricultural commodity regarding the adoption of a marketing
program or amendnments to an existing marketing program he or she
shall give notice of a public hearing on the proposed nmarketing
program or the proposed anmendnents to an existing marketing
program After receiving a petition for the establishnent of a
mar keting program the director may appoint a tenporary producer
commttee to devel op the proposed marketing programto be consid-
ered at the public hearing.

(b) The director may require all handlers or processors of
the agricultural commodity or DI STRIBUTORS OF THE agri cul tural
comodity input as individuals or through their trade associ a-
tions to file with himor her within 30 days a report, properly
certified, showi ng the correct nanes and addresses of all produc-
ers of the agricultural commodity from whom such handl er, —et
processor, OR DI STRIBUTOR received such agricultural commodity OR
AGRI CULTURAL COMMODI TY I NPUT in the marketing season next preced-
ing the filing of such report. The director shall not make
public or provide to anyone for private use the information con-
tained in the individual reports of handlers or processors filed
with the director pursuant to this section

(c) The director shall issue a decision within 45 days after
the cl ose of the hearing based upon his or her findings and
deliver to all parties of record appearing at the hearing and any
other interested parties upon the request of those interested
parties, by mail or otherw se, copies of the findings and recom
nmendat i on approvi ng or di sapprovi ng of the proposed marketing

program The recommendati on shall contain the text in full of

H06066' 01 (H2)
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any proposed marketing program or anendnent of an existing

mar keting program The recommendati on shall be substantially

Wi thin the purview of the notice of hearings and shall be sup-
ported by evidence taken at the hearing or by docunents of which

the director is authorized to take official notice.

Sec. 11. (1) After reconmendi ng the adoption or anmendment

of a marketing program the director shall determ ne by a refer-
endum whet her the affected producers assent to the proposed
action. |If provisions prescribed in section —3t¢)— 3(1)(H are
part of the proposed MARKETI NG program the director shall also
determ ne by a referendumif processors assent to the proposed
action. The director shall conduct the referendumw thin 45 days
after the issuance of the recommendation. The affected producers
shal | be considered to have assented to the proposal if nore than
50% by nunber of those voting representing nore than 50% of the
vol une of the affected AGRI CULTURAL commodity produced by those
voting assent to the proposal. The affected processors, if pro-
visions prescribed in section —3tg)— 3(1)(H are in the MARKETI NG
program shall be considered to have assented to the proposal if
nore than 50% by nunber of those voting representing nore than
50% of the volune of the affected AGRI CULTURAL conmmodity pro-

cessed by those voting assent to the proposal.

H06066' 01 (H-2)



HB6256, As Passed House, November 12, 2002
House Bill No. 6256 21

(2) A MARKETI NG program i nvol vi ng provisions prescribed in
section —3tg— 3(1)(H) shall not be instituted without assent of
both the affected producers and the affected processors.

Sec. 17. (1) The director may enter into marketing agree-
ments with producers, handlers, or other parties where such
agreenments will tend to supplenment or aid in the acconpli shnment
of the objectives of a marketing program

(2) The execution of a marketing agreenent —shat+— DOES not
af fect the adoption, admnistration, or enforcement of any mar-
keting programunder this act. The director may hold a concur-
rent hearing upon a proposed marketing agreenent and a proposed
mar keting programin the manner provided in this act, giving due
notice and opportunity for hearing for a marketing agreenent.

(3) When a marketing agreenent is proposed for any
ACRI CULTURAL commpdity OR AGRI CULTURAL COWMODI TY | NPUT, the
director shall call a public hearing. —ant—the— THE D RECTOR S
decision to enter into or not enter into a marketing agreenent
—shatH+—be— | S subject to the sanme requirenents for justification
on the basis of factual evidence introduced at the hearing. A
mar keti ng agreenent, if reconmmended by the director, shall becone
effective when signed by the director and the other parties to
t he agreenent.

Sec. 19. —(b—Except—as—provided—+n——subsecttons—(2)—and
3)—the— THE director may institute an action necessary to
enforce conpliance with this act, a rule pronul gated under this
act, or a marketing agreement or program —— adopted under this

act and commtted to his or her adm nistration. In addition to

H06066' 01 (H 2)
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any other renedy provided by law, the director may apply for
relief by injunction to protect the public interest w thout being
conpelled to allege or prove that an adequate renedy at |aw does

not exist. The application may be made to —the—etreuit— A court

—+—any—eounty— OF COVPETENT JURI SDI CTI ON

Sec. 21. (1) Except as otherw se provided in subsection
(2), all marketing programs established under this act shall be
resubmtted to a referendum of the producers during each fifth
year of operation.

(2) A producer referendum under subsection (1) is not
required for a marketing programif all the follow ng circum
stances exi st:

(a) The agricultural commodity OR AGRI CULTURAL COWMODI TY
| NPUT subject to the marketing programis involved in a commodity
checkof f program establi shed pursuant to federal |aw.

(b) The federal commodity checkoff programinvolving the
agricultural commodity provides for a nechanismfor a —pe+rtodte
producer referendum

(c) The marketing programinvolving the agricul tural comod-
ity OR AGRI CULTURAL COVMODI TY INPUT is entirely financed by that

federal commodity checkoff program

H06066' 01 (H 2)



HB6256, As Passed House, November 12, 2002
House Bill No. 6256 23

(3) IF THE FEDERAL COWMODI TY CHECKOFF | S SUSPENDED OR
TERM NATED, A MARKETI NG PROGRAM ESTABLI SHED UNDER THI S ACT SHALL
CONDUCT A REFERENDUM OF THE PRODUCERS W THI N 18 MONTHS AFTER THE
SUSPENSI ON OR TERM NATI ON.

Sec. 22. If the assessnment is not paid by the date speci-
fied by a coomittee as permtted under section —5(e)— 5(G, the
unpai d assessnment shall be subject to an interest charge of 1%
per nont h.

Sec. 23. (1) Except as provided in subsections (2) and (3),
a person who violates this act —shatt—be—stubjeet—to— IS GU LTY OF
A M SDEMEANOR PUNI SHABLE BY a fine of up to —$166-66— $1,000.00 a
day.

(2) A nenber of the board who intentionally violates section
—+H5)— 7(8) shall be subject to the penalties prescribed in —Aet
No—267—of—thePubHec—-Acts—of—1976—as—amended— THE OPEN MEETI NGS
ACT, 1976 PA 267, MCL 15.261 TO 15. 275.

(3) If the board arbitrarily and capriciously violates sec-
tion —H6)y— 7(9), the board shall be subject to the penalties
prescri bed i n —Aet—No—442—of thePubt+e—Acts—of—1946—=as
arrenrded— THE FREEDOM OF | NFORMATI ON ACT, 1976 PA 442, MCL 15.231
TO 15. 246

Sec. 24. (1) Except as provided in subsections (2) and (3),
prosecution for violation of this act may be instituted in any
county in which any of the defendants reside, or in which the
viol ation was commtted, or in which any of the defendants have a
principal place of business. State and county |aw enforcenent

officers shall enforce this act.
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(2) A prosecution for a violation of section —H5)— 7(8)
shall be instituted in the manner provided for in —Aect—No—267+—of
the—Pubtec—Aets—of—1976—as—arended— THE OPEN MEETI NGS ACT, 1976
PA 267, MCL 15.261 TO 15. 275.

(3) A prosecution for a violation of section —#H6— 7(9)
shal|l be instituted in the manner provided for in —Act—No—442-of
the—PubtHec—Aets—of—1976—as—arended— THE FREEDOM OF | NFORMVATI ON
ACT, 1976 PA 442, MCL 15.231 TO 15. 246.

Enacting section 1. (1) Section 15 of the agricultural com
nodi ti es marketing act, 1965 PA 232, MCL 290. 665, is repeal ed.

(2) R 285.301.1 to R 285.301.40 of the M chigan adm nistra-

tive code are repeal ed.
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