HOUSE BILL No. 6327

HB6327, As Passed House, November 13, 2002

HOUSE BILL No. 6327

September 17, 2002, Introduced by Rep. Bisbee and referred to the Committee on Insurance
and Financial Services.

A bill to anmend 1956 PA 218, entitled
"The insurance code of 1956,"
by anmendi ng sections 2409, 2409a, and 2409c (MCL 500. 2409,
500. 2409a, and 500. 2409c), sections 2409 and 2409a as anended by
1993 PA 200 and section 2409c as added by 1986 PA 318.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2409. (1) —Fhe— BEG NNING I N 2002, THE conmi ssi oner
shall hold a public hearing and shall issue a —tentat+ve— report
detailing the state of conpetition in the worker's conpensati on
i nsurance market on a statew de basis and delineating specific
classifications, kinds or types of insurance, if any, where com
petition does not exist not |ater than January 15, —3984— 2002
and each year —thereafter— AFTER 2002. The report shall be based
on rel evant econom c tests, including but not limted to those in

subsection (3). The findings in the report shall not be based on
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any single neasure of conpetition, but appropriate weight shal
be given to all measures of conpetition. The report shal
include a certification of whether or not conpetition exists.
Any person who disagrees with the report and findings of the com
m ssi oner may request a contested hearing pursuant to the adm n-

istrative procedures act of 1969, —-Act—No—366—0of—thePubtte-Acts

of—1969,—as—anended—betng—seetions—24201to024-328of—the

M-ehi-gan—Conpited—taws— 1969 PA 306, MCL 24.201 TO 24. 328, not
| ater than 60 days after issuance of the —tentative— report UNDER

THI' S SUBSECTI ON

(2) —Net—tater—thanr—August—1—1984—-and—each—year—thereafter
| F THE RESULTS OF THE REPORT | SSUED UNDER SUBSECTI ON (1) ARE DI S-
PUTED OR | F THE COW SSI ONER DETERM NES THAT Cl RCUMSTANCES THAT
THE REPORT WAS BASED ON HAVE CHANGED, the conm ssioner shal
i ssue a —f+raat— SUPPLEMENTAL report TO THE REPORT UNDER SUBSEC-
TION (1) which shall include a H—nal— certification of whether
or not conpetition exists in the worker's conpensati on insurance
mar ket. The —f+nAatl— SUPPLEMENTAL report and certification shal
be | SSUED NOT LATER THAN AUGUST 1 | MVEDI ATELY FOLLOW NG THE
RELEASE OF THE REPORT UNDER SUBSECTI ON (1) THAT THI S REPORT SUP-
PLEMENTS AND SHALL BE supported by substantial evidence.

(3) All of the follow ng shall be considered by the comm s-
si oner for purposes of subsections (1) and (2):

(a) The extent to which any insurer controls all or a por-
tion of the worker's conpensation insurance market. Wth respect
to conpetition on a statewi de basis, an insurer shall not be

considered to control the worker's conpensation insurance market
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unless it has nore than a 5% 22% mar ket share. —+#— EXCEPT AS
OTHERW SE PROVIDED IN THI'S SUBDI VI SI ON, I N making a determ nation

under this subdivision, the comm ssioner shall use all insurers

in this state, including —seH—tnAstrers—group—setH—inAstrers—as
gdef+red—+rn—chapter—65—ant— insurers witing risks under the

pl acenent facility created in chapter 23 as a base for cal cul at -
ing market share. THE COVM SSI ONER SHALL NOT USE SELF- | NSURERS
OR GROUP SELF-1 NSURERS AS ALLONED UNDER CHAPTER 65 | N MAKI NG A
DETERM NATI ON UNDER THI' S SUBDI VI SI ON.

(b) Whether the total nunber of conpanies witing worker's
conpensation insurance in this state is sufficient to provide
mul tiple options to enpl oyers.

(c) The disparity anong worker's conpensation insurance
rates and classifications to the extent that such classifications
result in rate differentials.

(d) The availability of worker's conpensation insurance to
enpl oyers in all geographic areas and all types of business.

(e) The residual market share.

(f) The overall rate level which is not excessive, inade-
quate, or unfairly discrimnatory.

(g) Any other factors the conm ssioner considers rel evant.

(4) The reports and certifications required under subsec-
tions (1) and (2) shall be forwarded to the governor, the clerk
of the house, the secretary of the senate, all the nmenbers of the
house of representatives STANDI NG conmmittees on insurance and
| abor | SSUES, and all the nenbers of the senate STANDI NG

comm ttees on commerce and | abor | SSUES.
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(5) Not later than 90 days after receipt of the final report
and final certification, the |egislature, by concurrent resol u-
tion, shall approve or disapprove the certification by a majority
roll-call vote in each house. |If the certification is approved,

t he conm ssioner shall proceed under section 2409a.

Sec. 2409a. |If the comm ssioner certifies and the | egisla-
ture resolves pursuant to section 2409 that a reasonabl e degree
of conpetition does not exist with respect to the worker's com
pensation insurance nmarket on a statew de basis or any geographic
areas, classifications, kinds or types of risk, or that insurance
is unavail able to a segment of the market who are, in good faith,
entitled to obtain insurance through ordinary neans, the conm s-
sioner shall create conpetition or availability where it does not
exist. A plan for conpetition or availability adopted pursuant
to this section shall be included in a —nat—eertifi+ecation—of
nenconpetttion— REPORT OR SUPPLEMENTAL REPORT under
section 2409. The plan shall only relate to those geographic
areas, classifications, or kinds or types of risks where conpeti -
tion has been certified not to exist. The plan may include
—steh— net hods designed to create conpetition or availability as
t he conm ssi oner considers necessary, and may provide for the
conmm ssioner to do 1 or nore of the foll ow ng:

(a) Authorize, by order, joint underwiting activities in a
manner specified in the comm ssioner's order.

(b) Modify the rate approval process in a manner to increase

conpetition or availability while at the sane tinme providing for
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reasonably tinely rate approvals, including prior approval or
file and use processes.

(c) Order excess profits regulation. Excess profits regula-
tion authorized by this subdivision shall be based upon rules
pronul gated pursuant to the adm nistrative procedures act of
1969, —Aet—No—366—of—thePubte—-Acts—of—1969—beirng
sect+ons—2420tto 24328t theMehigan—Conpirted—taws— 1969
PA 306, MCL 24.201 TO 24.328. Excess profits shall include both
underwriting profits and all after-tax investnent or investnent
profit or loss fromunearned prem uns and | oss reserves attri but-
able to worker's conpensation insurance. The conm ssioner, pur-
suant to excess profits regulation, may establish fornms for the
reporting of financial data of an insurer.

(d) Establish and require worker's conpensation insurance
rates, by order, which insurers nmust use as a condition of main-
taining their certificate of authority. The order setting the
rates shall take effect not |ess than 90 days nor nore than 150
days after the order is issued.

Sec. 2409c. (1) —Fhe— BEG NNING I N 2002, THE commi ssi oner
shall hold a public hearing and shall issue a —tentatt+ve— report
detailing the state of conpetition in the commercial liability
i nsurance market on a statew de basis and delineating specific
classifications, kinds or types of insurance, if any, where com
petition does not exist not |ater than —Jantary—315—1988
SEPTEMBER 1, 2002 and each year —thereafter— AFTER 2002. The
report shall be based on rel evant econom c tests, including, but

not limted to, those in subsection (3). The findings in the
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report shall not be based on any single neasure of conpetition,
but appropriate weight shall be given to all neasures of
conpetition. The report shall include a certification of whether
or not conpetition exists. Any person who disagrees with the
report and findings of the comm ssioner may request a contested
hearing pursuant to the adm nistrative procedures act of 1969,
—Act—No—3066—of the Pubtec—Aets—of 1969, —betng——sect+ons—24261+to
24—328—of—theMechigan—Conptted—taws— 1969 PA 306, MCL 24.201 TO
24.328, not |ater than 60 days after issuance of the —tentattve
report UNDER THI S SUBSECTI ON.

(2) —Net—tater—than—August—1—1988—~and—each—year—thereafter
| F THE RESULTS OF THE REPORT | SSUED UNDER SUBSECTI ON (1) ARE DI S-
PUTED OR | F THE COW SSI ONER DETERM NES THAT Cl RCUMSTANCES THAT
THE REPORT WAS BASED ON HAVE CHANGED, the conm ssioner shal
i ssue a —f+raat— SUPPLEMENTAL report TO THE REPORT UNDER SUBSEC-
TION (1) which shall include a H—nal— certification of whether
or not conpetition exists in the commercial liability insurance
mar ket. The —f+nAatl— SUPPLEMENTAL report and certification shal
be | SSUED NOT LATER THAN MAY 1 | MVEDI ATELY FOLLOW NG THE RELEASE
OF THE REPORT UNDER SUBSECTI ON (1) THAT THI S REPORT SUPPLEMENTS
AND SHALL BE supported by substantial evidence.

(3) All of the follow ng shall be considered by the comm s-
si oner for purposes of subsections (1) and (2):

(a) The extent to which any insurer controls the conmerci al
liability insurance market, or any portion —thereef— OF THE COM
MERCI AL LI ABI LI TY | NSURANCE MARKET. Wth respect to conpetition

on a statew de basis, an insurer shall not be considered to
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control the commercial liability insurance market unless it has
nore than a 15% mar ket share.

(b) Whether the total nunber of conpanies witing conmercial
l[iability insurance in this state is sufficient to provide nulti-
pl e options to comrercial liability insurance purchasers.

(c) The disparity anong comercial liability insurance rates
and classifications to the extent that such classifications
result in rate differentials.

(d) The availability of comrercial liability insurance to
commercial liability insurance purchasers in all geographic areas
and all types of business.

(e) The residual market share.
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