HB 6480, As Passed Senate, December 4, 2002

SENATE SUBSTI TUTE FOR
HOUSE BI LL NO. 6480
(As passed the Senate, Decenber 4, 2002)

A bill to anend 1941 PA 122, entitled

"An act to establish a revenue division of the departnent of
treasury; to prescribe its powers and duties as the revenue col -

| ection agency of the state; to prescribe certain powers and
duties of the state treasurer; to regulate the inportation,

st anpi ng,  and dlsP03|t|pn of certain tobacco products; to create
the position and to define the powers and duties of the state
conmm ssi oner of revenue; to provide for the transfer of powers
and duties now vested in certain other state boards, conm ssions,
departnents and offices; to prescribe certain duties of and
require certain reports fromthe departnment of treasury; to pro-
vi de procedures for the paynent, adm nistration, audit, assess-
ment _IeyY_of interests or penaitles on, and appeal s ol taxes and
tax [iabi ity; to prescribe its powers and duties if an agreenent
to act as agent for a city to adm nister, collect, and enforce
the city incone tax act on behalf of a city is entered into with
any city; to provide an appropriation; to abolish the state board
of "tax admi nistration; to prescribe Renaltles and provide rene-
dies; and to declare the effect of this act,"

by amendi ng section 30c (MCL 205.30c), as anmended by 2001
PA 168.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
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Sec. 30c. (1) The —eonm—sstoner— STATE TREASURER, or an
aut hori zed representati ve of the —ecommsstoner— STATE TREASURER
on behalf of the departnent, may enter into a voluntary disclo-
sure agreenent PURSUANT TO SUBSECTIONS (2) TO (11) OR AN AGREE-
MENT W TH A FEDERALLY RECOGNI ZED | NDI AN TRIBE W THI N THE STATE OF
M CH GAN PURSUANT TO SUBSECTI ONS (12) AND (13).

(2) A VOLUNTARY DI SCLOSURE AGREEMENT MAY BE ENTERED | NTO
with a person who nakes application, who is a nonfiler, and who
meets 1 or nore of the following criteria:

(a) Has a filing responsibility under nexus standards issued
by the departnent after Decenber 31, 1997.

(b) Has a reasonable basis to contest liability, as deter-

m ned by the —eommsstonrer— STATE TREASURER, for a tax or fee
adm ni stered under this act.

(3) 29— Al taxes and fees adm ni stered under this act are
eligible for inclusion in a voluntary discl osure agreenent.

(4) —3)— To be eligible for a voluntary discl osure agree-
ment, subject to subsection (1), a person nust neet all of the
foll ow ng requirenments:

(a) Except as otherw se provided in this subdivision, has
had no previous contact by the departnent or its agents regarding
a tax covered by the agreenent. For purposes of this subdivi-
sion, a letter of inquiry, whether a final letter or otherw se,
requesting informati on under section 21(2)(a) that was sent to a
nonfiler shall not be considered a previous contact under this

subdivision if the nonfiler sends a witten request to the
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departnent to enter into a voluntary disclosure agreenent not
| ater than June 30, 1999.

(b) Has had no notification of an inpending audit by the
departnent or its agents.

(c) I's not currently under audit by the departnent of trea-
sury or under investigation by the departnent of state police,
departnent of attorney general, or any |ocal |aw enforcenent
agency regarding a tax covered by the agreenent.

(d) I's not currently the subject of a civil action or a
crimnal prosecution involving any tax covered by the agreenent.

(e) Has agreed to register, file returns, and pay all taxes
due in accordance with all applicable laws of this state for al
taxes adm ni stered under this act for all periods after the |ook-
back peri od.

(f) Has agreed to pay all taxes due for each tax covered
under the agreenent for the | ookback period, plus statutory
interest as stated in section 23, within the period of tinme and
in the manner specified in the agreenent.

(g) Has agreed to file returns and worksheets for the | ook-
back period as specified in the agreenent.

(h) Has agreed not to file a protest or seek a refund of
taxes paid to this state for the | ookback period based on the
i ssues disclosed in the agreenent or based on the person's |ack
of nexus or contacts with this state.

(5) 44— If a person satisfies all requirenments stated in
subsections (1), (2), and 3)— (4), the departnent shall enter
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into a voluntary disclosure agreenent with that person providing
the followi ng relief

(a) Notw thstandi ng section 28(1)(e) of this act, the
departnent shall not assess any tax, delinquency for a tax, pen-
alty, or interest covered under the agreenent for any period
before the | ookback period identified in the agreenent.

(b) The departnment shall not assess any applicabl e discre-
tionary or nondiscretionary penalties for the | ookback peri od.

(c) The departnent shall provide conplete confidentiality of
the agreenent and shall also enter into an agreenent not to dis-
cl ose, in accordance with section 28(1)(f), any of the terns or
conditions of the agreenment to any tax authorities of any state
or governnental authority or to any person except as required by
exchange of information agreenents authorized under section
28(1)(f), including the international fuel tax agreenent under
chapter 317 of title 49 of the United States Code, 49
U S C 31701 to 31708. The departnment shall not exchange infor-
mati on obtai ned under this section with other states regarding
the person unless information regarding the person is specifi-
cally requested by another state.

(6) —€5)— The departnent shall not bring a crimnal action
agai nst a person for failure to report or to remt any tax cov-
ered by the agreenent before or during the | ookback period if the
facts established by the department are not materially different
fromthe facts disclosed by the person to the departnent.

(7) 69— A voluntary disclosure agreenent is effective when

signed by the person subject to the agreenent, or his, her, or
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its lawful representative, and returned to the departnment within
the tine period specified in the agreenent. The departnent shal
only provide the relief specified in the executed agreenent. Any
verbal or witten conmunication by the departnent before the
effective date of the agreenent shall not afford any penalty

wai ver, limted | ookback period, or other benefit otherw se
avai | abl e under this section.

(8 —AH— A material msrepresentation of the fact by an
applicant relating to the applicant's current activity in this
state renders an agreenent null and void and of no effect. A
change in the activities or operations of a person after the
effective date of the agreenent is not a material m srepresenta-
tion of fact and shall not affect the agreenent's validity.

(9) —8)— The departnent may audit any of the taxes covered
by the agreenent within the | ookback period or in any prior
period if, in the departnent's opinion, an audit of a prior
period is necessary to determne the person's tax liability for
the tax periods within the | ookback period or to determ ne
anot her person's tax liability.

(10) —99— Nothing in —this—seet+oen— SUBSECTIONS (2) TO (9)
shall be interpreted to allow or permt unjust enrichnment as that
termis defined in subsection (H)— (15). Any tax collected or
wi t hhel d from anot her person by an applicant shall be remtted to
the departnment w thout respect to whether it was collected during

or before the | ookback peri od.
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1 (11) —%6)— The departnent shall not require a person who
2 enters into a voluntary disclosure agreenent to nake any filings
3 that are additional to those otherw se required by | aw.
4 (12) THE DEPARTMENT MAY ENTER | NTO A TRI BAL AGREEMENT W TH A
5 FEDERALLY RECOGNI ZED | NDI AN TRI BE SPECI FYI NG THE APPLI CABI LI TY OF
6 A TAX ADM NI STERED UNDER THI S ACT TO THAT TRIBE, | TS MEMBERS, AND
7 ANY PERSON CONDUCTI NG BUSI NESS WTH THEM THE TRIBE, | TS MEM
8 BERS, AND ANY PERSON CONDUCTI NG BUSI NESS W TH THEM SHALL REMAI N
9 FULLY SUBJECT TO THI' S STATE' S TAX ACTS EXCEPT AS OTHERW SE SPE-
10 C FI CALLY PROVI DED BY AN AGREEMENT I N EFFECT FOR THE PERI OD AT
11 I SSUE. A TRI BAL AGREEMENT SHALL | NCLUDE ALL OF THE FOLLOW NG
12 (A) A STATEMENT OF I TS PURPGCSE.
13 (B) PROVI SI ONS GOVERNI NG DURATI ON AND TERM NATI ON THAT MAKE
14 THE AGREEMENT TERM NABLE BY ElI THER PARTY | F THERE |I'S NONCOWPLI -
15 ANCE AND TERM NABLE AT-WLL AFTER A PERI OD OF NOT MORE THAN
16 2 YEARS.
17 (C PROVI SI ONS GOVERNI NG ADM NI STRATI ON, COLLECTI ON, AND
18 ENFORCEMENT. THOSE PROVI SI ONS SHALL | NCLUDE ALL OF THE
19 FOLLOW NG
20 (i) COLLECTI ON OF TAXES LEVI ED UNDER THE GENERAL SALES TAX
21 ACT, 1933 PA 167, MCL 205.51 TO 205.78, OR THE USE TAX ACT, 1937
22 PA 94, MCL 205.91 TO 205.111, ON THE SALE OF TANG BLE PERSONAL
23 PROPERTY OR THE STORAGE, USE, OR CONSUMPTI ON OF TANG BLE PERSONAL
24 PROPERTY NOT EXEMPT UNDER THE AGREEMENT.
25 (1i) COLLECTI ON OF TAXES LEVI ED ON TOBACCO PRODUCTS UNDER
26 THE TOBACCO PRODUCTS TAX ACT, 1993 PA 327, MCL 205.421 TO
27 205.436, AND TAXES LEVI ED UNDER THE MOTOR FUEL TAX ACT, 2000
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PA 403, MCL 207.1001 TO 207.1170, AND THE MOTOR CARRI ER FUEL TAX
ACT, 1980 PA 119, MCL 207.211 TO 207. 234, ON SALES OF TOBACCO
PRODUCTS OR MOTOR FUELS NOT EXEMPT UNDER THE AGREEMENT.

(1) W THHOLDI NG AND REM TTANCE OF | NCOVE TAXES LEVI ED
UNDER THE | NCOVE TAX ACT OF 1967, 1967 PA 281, MCL 206.1 TO
206. 532, FROM EMPLOYEES NOT EXEMPT UNDER THE AGREEMENT.

(iv) REPORTI NG OF GAMBLI NG W NNI NGS TO THE SAME EXTENT AND
IN THE SAME MANNER AS REPORTED TO THE FEDERAL GOVERNMENT.

(v) A WAIVER OF TRI BAL SOVEREI GN | MMUNI TY SUFFI Cl ENT TO MAKE
THE AGREEMENT ENFORCEABLE AGAI NST BOTH PARTI ES.

(D) PROVI SI ONS GOVERNI NG DI SCLOSURE OF | NFORVATI ON BETWEEN
THE DEPARTMENT AND THE TRI BE AS NECESSARY FOR THE PROPER ADM NI S-
TRATI ON OF THE TRI BAL AGREEMENT.

(E) A PROVI SI ON ENSURI NG THAT THE MEMBERS OF THE TRI BE W LL
BE BOUND BY THE TERMS OF THE AGREEMENT.

(F) A DESI GNATI ON OF THE AGREEMENT AREA W THI N WHI CH THE
SPECI FI C PROVI SI ONS OF THE TRI BAL AGREEMENT APPLY.

(13) A TRI BAL AGREEMENT AUTHORI ZED UNDER SUBSECTI ON (12) MAY
| NCLUDE 1 OR MORE OF THE FOLLOW NG

(A) A PROVI SION FCOR DI SPUTE RESOLUTI ON BETWEEN THI S STATE
AND THE TRI BE, VWH CH MAY | NCLUDE A NONJUDI CI AL FORUM

(B) A PROVI SION FOR THE SHARI NG BETWEEN THE PARTI ES OF CER-
TAI'N TAXES COLLECTED BY THE TRIBE AND I TS MEMBERS.

(© ANY OTHER PROVI SI ONS BENEFI Cl AL TO THE ADM NI STRATI ON OR
ENFORCEMENT OF THE TRI BAL AGREEMENT.

(14) A TRI BAL AGREEMENT AUTHORI ZED UNDER SUBSECTI ON (12)
SHALL NOT AUTHORI ZE THE APPROVAL OF A CLASS Il GAM NG COWPACT
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NEGOTI ATED UNDER THE | NDI AN GAM NG REGULATORY ACT, PUBLIC
LAW 100- 497, 102 STAT. 2467.

(15) —(%3)— As used in this section:

(a) "Lookback period" neans 1 or nore of the follow ng:

(i) The nost recent 48-nonth period as determ ned by the
departnent or the first date the person subject to an agreenent
under this section began doing business in the— THI S state if
| ess than 48 nont hs.

(ii) For single business taxes |evied under the single busi-
ness tax act, 1975 PA 228, MCL 208.1 to 208. 145, the | ookback
period shall be the 4 nost recent conpleted fiscal or cal endar
years over a 48-nonth period or the first date the person subject
to an agreenent under this section began doing business in this
state if |l ess than 48 nonths.

(iii) Notwi t hst andi ng subparagraphs (i), (ii), and (iv), the
nost recent 36-nonth period as determ ned by the departnment or
the first date the person subject to an agreenent under this sec-
ti on began doing business in this state if |less than 36 nonths,
if tax returns filed in another state for a tax based on net
i ncome that included sales in the nunerator of the apportionnent
formul a that now nmust be included in the nunerator of the appor-
tionnment formula under the single business tax act, 1975 PA 228,
MCL 208.1 to 208. 145, and those sales increased the net tax
liability payable to that state.

(iv) If there is doubt as to liability for the tax during
t he | ookback period, another period as determ ned by the

—eomrsstoner— STATE TREASURER to be in the best interest of this
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state and to preserve equitable and fair adm nistration of
t axes.

(b) "Nonfiler" for a particular tax neans, beginning July 1,
1998, a person that has not filed a return for the particul ar tax
bei ng disclosed for periods beginning after Decenmber 31, 1988.
Nonfiler also includes a person whose only filing was a single
busi ness tax estimated tax return filed before January 1, 1999.

(c) "Person"” neans an individual, firm bank, financial

institution, limted partnership, copartnership, partnership,
joint venture, association, corporation, limted liability com
pany, limted liability partnership, receiver, estate, trust, or

any other group or combination acting as a unit.

(d) "Previous contact"” nmeans any notification of an inpend-
ing audit pursuant to section 21(1), review, notice of intent to
assess, or assessnent. Previous contact also includes final |et-
ters of inquiry pursuant to section 21(2)(a) or a subpoena from
t he departnent.

(e) "Unjust enrichnment” includes the w thholding of incone
tax under the inconme tax act of 1967, 1967 PA 281, MCL 206.1 to
206. 532, and the collection of any other tax adm nistered by this
act that has not been remtted to the departnent.

(f) "Voluntary disclosure agreenent” or "agreenment"” neans a
witten agreenent that conplies with this act.

(16) THE DEPARTMENT OF TREASURY SHALL POST A COPY OF EACH
TRI BAL AGREEMENT AND ANY CHANGES TO A TRI BAL AGREEMENT ON THE
DEPARTMENT OF TREASURY' S WEBSI TE NOT LATER THAN 60 DAYS AFTER THE
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TRI BAL AGREEMENT TAKES EFFECT OR THE CHANGES TO THE TRI BAL
AGREEMENT TAKE EFFECT.
(17) NOT LATER THAN JANUARY 31 OF EACH YEAR, THE DEPARTMENT
OF TREASURY SHALL REPORT TO EACH HOUSE OF THE LEQ SLATURE
| NCLUDI NG THE MAJORI TY LEADER AND M NORI TY LEADER OF THE SENATE
AND THE SPEAKER AND M NORI TY LEADER OF THE HOUSE OF REPRESENTA-
TI'VES, ON THE TRI BAL AGREEMENT AND CHANGES TO THE TRI BAL AGREE-
MENT ENTERED | NTO DURI NG THE | MMEDI ATELY PRECEDI NG CALENDAR
YEAR. THE REPORT SHALL | NCLUDE ALL OF THE FOLLOW NG
(A) A COPY OF THE TRI BAL AGREEMENT.
(B) A SUWARY OF THE CHANGES SI NCE THE | MMVEDI ATELY PRECEDI NG
REPORT.
(C) A DETAILED LI STI NG AND DESCRI PTI ON OF CHANGES TO ANY
AGREEMENT AREAS DESCRI BED I N A TRI BAL AGREEMENT.
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