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THE PEOPLE OF THE STATE OF M CH GAN ENACT
SEC. 16. AS USED IN THI' S SECTI ON AND SECTI ONS 17 TO 19:
(A) "AFFECTED PROPERTY" MEANS REAL PROPERTY AFFECTED BY A
SEWAGE DI SPOSAL SYSTEM EVENT.
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(B) "APPROPRI ATE GOVERNVENTAL AGENCY" MEANS A GOVERNMENTAL
AGENCY THAT, AT THE TI ME OF A SEWAGE DI SPOSAL SYSTEM EVENT, OMED
OR OPERATED, OR DI RECTLY OR | NDI RECTLY DI SCHARGED | NTO, THE POR-
TI ON OF THE SEWAGE DI SPOSAL SYSTEM THAT ALLEGEDLY CAUSED DANMAGE
OR PHYSI CAL | NJURY.

(C "CLAI MANT" MEANS A PROPERTY ONNER THAT BELI EVES THAT A
SEWAGE DI SPOSAL SYSTEM EVENT CAUSED DAMAGE TO THE OMNER S PROPER-
TY, A PHYSI CALLY | NJURED | NDI VI DUAL WHO BELI EVES THAT A SEVWAGE
DI SPOSAL SYSTEM EVENT CAUSED THE PHYSI CAL | NJURY, OR A PERSON
MAKI NG A CLAI M ON BEHALF OF A PROPERTY OMNER OR PHYSI CALLY
| NJURED | NDI VI DUAL.  CLAI MANT | NCLUDES A PERSON THAT | S SUBRO
GATED TO A CLAIM OF A PROPERTY OWNER OR PHYSI CALLY | NJURED | NDI -
VI DUAL DESCRI BED I'N THI S SUBDI VI SI ON.

(D) "CONTACTI NG AGENCY" MEANS ANY OF THE FOLLOW NG WTHI N A
GOVERNMENTAL AGENCY:

(7)) THE CLERK OF THE GOVERNMENTAL AGENCY.

(i) 1'F THE GOVERNVMENTAL AGENCY HAS NO CLERK, AN | NDI VI DUAL
VWHO MAY LAWFULLY BE SERVED W TH Cl VI L PROCESS DI RECTED AGAI NST
THE GOVERNMVENTAL AGENCY.

(7)) ANY OTHER | NDI VI DUAL, AGENCY, AUTHORI TY, DEPARTMENT,

DI STRI CT, OR OFFI CE AUTHORI ZED BY THE GOVERNMENTAL AGENCY TO
RECEI VE NOTI CE UNDER SECTI ON 19, | NCLUDI NG BUT NOT LIM TED TG,
AN AGENCY, AUTHORI TY, DEPARTMENT, DI STRI CT, OR OFFI CE RESPONSI BLE
FOR THE OPERATI ON OF THE SEWAGE DI SPOSAL SYSTEM SUCH AS A SEVER
DEPARTMENT, WATER DEPARTMENT, OR DEPARTMENT OF PUBLI C WORKS.

(E) "DEFECT" MEANS A CONSTRUCTI ON, DESI GN, MAI NTENANCE,
OPERATI QN, OR REPAI R DEFECT.

S00528' 01 (H- 5)



© 00 N O O A~ W N P

)N I A R O R S N A\ \ S R \S R et o el e e N o T o B e B o B
o o0 A W N P O ©O 00N OO 0o M WODN O

SB0109, As Passed House, December 11, 2001

Senate Bill No. 109 3

(F) " NONECONOM C DAMAGES" | NCLUDES, BUT IS NOT LIMTED TO
PAI'N, SUFFERI NG, | NCONVENI ENCE, PHYSI CAL | MPAI RVENT, DI SFI GURE-
MENT, MENTAL ANGUI SH, EMOTI ONAL DI STRESS, LOSS OF SOCI ETY AND
COVPANI ONSHI P, LOSS OF CONSORTI UM | NJURY TO REPUTATI ON, HUM LI -
ATI ON, AND OTHER NONPECUNI ARY DAMAGES.

(G "PERSON' MEANS AN | NDI VI DUAL, PARTNERSHI P, ASSCCI ATI ON,
CORPORATI ON, OTHER LEGAL ENTITY, OR A PCLI TI CAL SUBDI VI SI ON.

(H "SERI QUS | MPAI RVENT OF BODY FUNCTI ON' MEANS THAT TERM AS
DEFI NED I N SECTI ON 3135 OF THE | NSURANCE CODE OF 1956, 1956 PA
218, MCL 500. 3135.

(I') "SERVI CE LEAD' MEANS AN | NSTRUVENTALI TY THAT CONNECTS AN
AFFECTED PROPERTY, | NCLUDI NG A STRUCTURE, FI XTURE, OR | MPROVEMENT
ON THE PROPERTY, TO THE SEWAGE DI SPOSAL SYSTEM AND THAT |'S NEI -
THER OANED NOR MAI NTAI NED BY A GOVERNMENTAL AGENCY.

(J) "SEWAGE DI SPOCSAL SYSTEM' MEANS ALL | NTERCEPTOR SEVEERS,
STORM SEVERS, SAN TARY SEVERS, COMBI NED SANI TARY AND STORM
SEVERS, SEWAGE TREATMENT PLANTS, AND ALL OTHER PLANTS, WORKS,
| NSTRUVENTALI TI ES, AND PROPERTI ES USED OR USEFUL | N CONNECTI ON
W TH THE COLLECTI ON, TREATMENT, AND DI SPOSAL OF SEWAGE AND | NDUS-
TRI AL WASTES, AND | NCLUDES A STORM WATER DRAI N SYSTEM UNDER THE
JURI SDI CTI ON AND CONTRCOL OF A GOVERNMENTAL AGENCY.

(K) "SEWAGE DI SPOSAL SYSTEM EVENT" OR " EVENT" MEANS THE
OVERFLOW OR BACKUP OF A SEWAGE DI SPOSAL SYSTEM ONTO REAL
PROPERTY. AN OVERFLOW OR BACKUP IS NOT A SEVWAGE DI SPCSAL SYSTEM
EVENT I F ANY OF THE FOLLOW NG WAS A SUBSTANTI AL PROXI MATE CAUSE
OF THE OVERFLOW OR BACKUP:
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(i) AN OBSTRUCTION IN A SERVI CE LEAD THAT WAS NOT CAUSED BY
A GOVERNVENTAL AGENCY.

(7)) A CONNECTI ON TO THE SEWAGE DI SPOSAL SYSTEM ON THE
AFFECTED PROPERTY, | NCLUDI NG, BUT NOT LIMTED TO, A SUW SYSTEM
BUI LDI NG DRAI'N, SURFACE DRAIN, GUTTER, OR DOANNSPOUT.

(iii)) AN ACT OF WAR, WHETHER THE WAR | S DECLARED OR UNDE-
CLARED, OR AN ACT OF TERRORI SM

(/) "SUBSTANTI AL PROXI MATE CAUSE" MEANS A PROXI MATE CAUSE
THAT WAS 50% OR MORE OF THE CAUSE OF THE EVENT AND THE PROPERTY
DAMAGE OR PHYSI CAL | NJURY.

SEC. 17. (1) TO AFFORD PROPERTY OWNERS, | NDI VI DUALS, AND
GOVERNMENTAL AGENCI ES GREATER EFFI Cl ENCY, CERTAI NTY, AND CONSI S-
TENCY I N THE PROVI SI ON OF RELI EF FOR DAMAGES OR PHYSI CAL | NJURI ES
CAUSED BY A SEWAGE DI SPOSAL SYSTEM EVENT, A CLAI MANT AND A GOvV-
ERNVENTAL AGENCY SUBJECT TO A CLAIM SHALL COVPLY WTH THI S SEC
TI ON AND THE PROCEDURES | N SECTI ONS 18 AND 19.

(2) A GOVERNMENTAL AGENCY IS | MMUNE FROM TORT LI ABILITY FOR
THE OVERFLOW OR BACKUP OF A SEWAGE DI SPOSAL SYSTEM UNLESS THE
OVERFLOW OR BACKUP IS A SEWAGE DI SPOSAL SYSTEM EVENT AND THE GOV-
ERNVENTAL AGENCY |'S AN APPROPRI ATE GOVERNMENTAL AGENCY.  SECTI ONS
16 TO 19 ABROGATE COMMON LAW EXCEPTIONS, |F ANY, TO I MMUNITY FOR
THE OVERFLOW OR BACKUP OF A SEWAGE DI SPOSAL SYSTEM AND PROVI DE
THE SOLE REMEDY FOR OBTAI NI NG ANY FORM OF RELI EF FOR DAMAGES OR
PHYSI CAL | NJURI ES CAUSED BY A SEVWAGE DI SPOSAL SYSTEM EVENT
REGARDLESS OF THE LEGAL THEORY.

(3) I'F A CLAI MANT, | NCLUDI NG A CLAI MANT SEEKI NG NONECONOM C
DAMAGES, BELI EVES THAT AN EVENT CAUSED PROPERTY DAMAGE OR
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PHYSI CAL | NJURY, THE CLAI MANT MAY SEEK COMPENSATI ON FOR THE
PROPERTY DAMAGE OR PHYSI CAL | NJURY FROM A GOVERNMENTAL AGENCY | F
THE CLAI MANT SHOANS THAT ALL OF THE FOLLOW NG EXI STED AT THE TI ME
OF THE EVENT:

(A) THE GOVERNMVENTAL AGENCY WAS AN APPROPRI ATE GOVERNVMENTAL
AGENCY.

(B) THE SEWAGE DI SPOSAL SYSTEM HAD A DEFECT.

(C© THE GOVERNVMENTAL AGENCY KNEW OR I N THE EXERCI SE OF REA-
SONABLE DI LI GENCE SHOULD HAVE KNOMN, ABCUT THE DEFECT.

(D) THE GOVERNMENTAL AGENCY, HAVI NG THE LEGAL AUTHORITY TO
DO SO, FAILED TO TAKE REASONABLE STEPS I N A REASONABLE AMOUNT OF
TIME TO REPAI R, CORRECT, OR REMEDY THE DEFECT.

(E) THE DEFECT WAS A SUBSTANTI AL PROXI MATE CAUSE OF THE
EVENT AND THE PROPERTY DAMAGE OR PHYSI CAL | NJURY.

(4) I'N ADDI TI ON TO THE REQUI REMENTS OF SUBSECTION (3), TO
OBTAI N COMPENSATI ON FOR PROPERTY DAMAGE OR PHYSI CAL | NJURY FROM A
GOVERNMENTAL AGENCY, A CLAI MANT MJUST SHOW BOTH OF THE FOLLOW NG

(A IF ANY OF THE DAVAGED PROPERTY | S PERSONAL PROPERTY,
REASONABLE PROCF OF OMNERSHI P AND THE VALUE OF THE DAMAGED PER-
SONAL PROPERTY. REASONABLE PROOF MAY | NCLUDE TESTI MONY OR
RECORDS DOCUMENTI NG THE OMNERSHI P, PURCHASE PRI CE, OR VALUE OF
THE PROPERTY, OR PHOTOGRAPHI C OR SI M LAR EVI DENCE SHOW NG THE
VALUE OF THE PROPERTY.

(B) THE CLAI MANT COWPLI ED W TH SECTI ON 19.

SEC. 18. (1) EXCEPT AS PROVI DED I N SUBSECTI ON (2), ECONOM C
DAMAGES ARE THE ONLY COMPENSATI ON FOR A CLAI M UNDER SECTI ON 17.
EXCEPT AS PROVI DED | N SUBSECTION (2), A COURT SHALL NOT AVWARD AND
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A GOVERNMENTAL AGENCY SHALL NOT PAY NONECONOM C DAMAGES AS
COVPENSATI ON FOR AN EVENT.

(2) A GOVERNVENTAL AGENCY REMAI NS SUBJECT TO TORT LI ABILITY
FOR NONECONOM C DAMAGES CAUSED BY AN EVENT ONLY | F THE CLAI MANT
OR THE I NDI VI DUAL ON WHOSE BEHALF THE CLAI MANT | S MAKI NG THE
CLAI M HAS SUFFERED DEATH, SERI QUS | MPAI RVENT OF BODY FUNCTI ON, OR
PERVANENT SERI QUS DI SFI GUREMENT.

(3) I'N AN ACTI ON FOR NONECONOM C DAMAGES UNDER SECTI ON 17,
THE | SSUES OF WHETHER A CLAI MANT OR THE | NDI VI DUAL ON WWHOSE
BEHALF THE CLAI MANT IS MAKI NG THE CLAI M HAS SUFFERED SERI QUS
| MPAI RVENT OF BODY FUNCTI ON OR PERMANENT SERI QUS DI SFI GUREMENT
ARE QUESTI ONS OF LAW FOR THE COURT | F THE COURT FI NDS ElI THER OF
THE FOLLOW NG

(A) THERE IS NO FACTUAL DI SPUTE CONCERNI NG THE NATURE AND
EXTENT OF THE CLAI MANT' S OR THE | NDI VI DUAL' S | NJURI ES.

(B) THERE | S A FACTUAL DI SPUTE CONCERNI NG THE NATURE AND
EXTENT OF THE CLAI MANT'S OR THE I NDI VI DUAL' S | NDURI ES, BUT THE
DI SPUTE |'S NOT MATERI AL TO DETERM NI NG WHETHER THE CLAI MANT OR
THE | NDI VI DUAL HAS SUFFERED A SERI OQUS | MPAI RVENT OF BODY FUNCTI ON
OR PERMANENT SERI QUS DI SFI GUREMENT.

(4) UNLESS THI S ACT PROVI DES OTHERW SE, A PARTY TO A CIVIL
ACTI ON BROUGHT UNDER SECTI ON 17 HAS ALL APPLI CABLE COVMON LAW AND
STATUTORY DEFENSES ORDI NARI LY AVAI LABLE IN CVIL ACTIONS, AND IS
ENTI TLED TO ALL RI GHTS AND PROCEDURES AVAI LABLE UNDER THE
M CH GAN COURT RULES.

SEC. 19. (1) EXCEPT AS PROVI DED | N SUBSECTI ONS (3) AND (7),
A CLAI MANT IS NOT ENTI TLED TO COMPENSATI ON UNDER SECTI ON 17
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UNLESS THE CLAI MANT NOTI FI ES THE GOVERNMENTAL AGENCY OF A CLAIM
OF DAMAGE OR PHYSI CAL I NJURY, IN WRITING WTH N 45 DAYS AFTER
THE DATE THE DAMAGE OR PHYSI CAL | NJURY WAS DI SCOVERED, OR I N THE
EXERCI SE OF REASONABLE DI LI GENCE SHOULD HAVE BEEN DI SCOVERED.

THE VWRI TTEN NOTI CE UNDER THI S SUBSECTI ON SHALL CONTAI N THE CON-
TENT REQUI RED BY SUBSECTION (2)(C) AND SHALL BE SENT TO THE | NDI -
VI DUAL W THI N THE GOVERNVENTAL AGENCY DESI GNATED | N SUBSECTI ON
(2)(B). TO FACI LI TATE COVPLI ANCE WTH THI S SECTI ON, A GOVERNMEN-
TAL AGENCY OMWNI NG OR OPERATI NG A SEWAGE DI SPOSAL SYSTEM SHALL
MAKE AVAI LABLE PUBLI C | NFORVATI ON ABOQUT THE PROVI SI ON OF NOTI CE
UNDER THI S SECTI ON.

(2) I'F A PERSON WHO OANS OR OCCUPI ES AFFECTED PROPERTY NOTI -
FI ES A CONTACTI NG AGENCY ORALLY OR I N WRI TI NG OF AN EVENT BEFORE
PROVI DI NG A NOTI CE OF A CLAI M THAT COWPLI ES W TH SUBSECTI ON (1),
THE CONTACTI NG AGENCY SHALL PROVI DE THE PERSON W TH ALL OF THE
FOLLOW NG | NFORVATI ON I N VWRI TI NG

(A) A SUFFI Cl ENTLY DETAI LED EXPLANATI ON OF THE NOTI CE
REQUI REMENTS OF SUBSECTION (1) TO ALLOW A CLAI MANT TO COVPLY W TH
THE REQUI REMENTS.

(B) THE NAME AND ADDRESS OF THE | NDI VI DUAL W THI N THE GOV-
ERNVENTAL AGENCY TO VWHOM A CLAI MANT MUST SEND WRI TTEN NOTI CE
UNDER SUBSECTI ON (1) .

(© THE REQUI RED CONTENT OF THE WRI TTEN NOTI CE UNDER SUBSEC-
TION (1), WHICH IS LIMTED TO THE CLAI MANT' S NAME, ADDRESS, AND
TELEPHONE NUMBER, THE ADDRESS OF THE AFFECTED PROPERTY, THE DATE
OF DI SCOVERY OF ANY PROPERTY DAMAGES OR PHYSI CAL | NJURIES, AND A
BRI EF DESCRI PTI ON OF THE CLAI M
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(3) A CLAIMANT' S FAI LURE TO COVPLY W TH THE NOTI CE
REQUI REMENTS OF SUBSECTI ON (1) DCES NOT BAR THE CLAI MANT FROM
BRI NG NG A CIVIL ACTI ON UNDER SECTI ON 17 AGAI NST A GOVERNVMENTAL
AGENCY NOTI FI ED UNDER SUBSECTI ON (2) |IF THE CLAI MANT CAN SHOW
BOTH OF THE FOLLOW NG

(A) THE CLAI MANT NOTI FI ED THE CONTACTI NG AGENCY UNDER SUB-
SECTI ON (2) DURI NG THE PERI OD FOR G VI NG NOTI CE UNDER
SUBSECTI ON (1) .

(B) THE CLAI MANT' S FAI LURE TO COVPLY W TH THE NOTI CE
REQUI REMENTS OF SUBSECTI ON (1) RESULTED FROM THE CONTACTI NG
AGENCY' S FAI LURE TO COVPLY W TH SUBSECTI ON (2).

(4) 'F A GOVERNMENTAL AGENCY THAT IS NOTIFIED OF A CLAIM
UNDER SUBSECTI ON (1) BELI EVES THAT A DI FFERENT OR ADDI TI ONAL GOv-
ERNVENTAL AGENCY MAY BE RESPONSI BLE FOR THE CLAI MED PROPERTY DAM
AGES OR PHYSI CAL | NJURI ES, THE GOVERNMENTAL AGENCY SHALL NOTI FY
THE CONTACTI NG AGENCY OF EACH ADDI TI ONAL OR DI FFERENT GOVERNVEN-
TAL AGENCY OF THAT FACT, IN WRITING WTH N 15 BUSI NESS DAYS
AFTER THE DATE THE GOVERNMENTAL AGENCY RECEI VES THE CLAI MANT' S
NOTI CE UNDER SUBSECTION (1). THI' S SUBSECTION IS | NTENDED TO
ALLOW A DI FFERENT OR ADDI TI ONAL GOVERNMENTAL AGENCY TO | NSPECT A
CLAI MANT' S PROPERTY OR | NVESTI GATE A CLAI MANT' S PHYSI CAL | NJURY
BEFORE LI Tl GATI ON. FAI LURE BY A GOVERNVMVENTAL AGENCY TO PROVI DE
NOTI CE UNDER THI S SUBSECTI ON TO A DI FFERENT OR ADDI TI ONAL GOVERN-
MENTAL AGENCY DOES NOT BAR A CIVIL ACTI ON BY THE GOVERNVENTAL
AGENCY AGAI NST THE DI FFERENT OR ADDI TI ONAL GOVERNMENTAL AGENCY.

(5) I'F A GOVERNMENTAL AGENCY RECEI VES A NOTI CE FROM A
CLAI MANT OR A DI FFERENT OR ADDI TI ONAL GOVERNMENTAL AGENCY THAT
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COWPLI ES WTH TH S SECTI ON, THE GOVERNMENTAL AGENCY RECEI VI NG
NOTI CE MAY | NSPECT THE DAMAGED PROPERTY OR | NVESTI GATE THE PHYSI -
CAL I NJURY. A CLAI MANT OR THE OANER OR OCCUPANT OF AFFECTED
PROPERTY SHALL NOT UNREASONABLY REFUSE TO ALLOW A GOVERNMENTAL
AGENCY SUBJECT TO A CLAIM TO | NSPECT DAMAGED PROPERTY OR | NVESTI -
GATE A PHYSI CAL I NJURY. THI S SUBSECTI ON DCES NOT PROHI BI T A GOV-
ERNVENTAL AGENCY FROM SUBSEQUENTLY | NSPECTI NG DAMAGED PROPERTY OR
| NVESTI GATI NG A PHYSI CAL | NJURY DURING A CIVIL ACTI ON BROUGHT
UNDER SECTI ON 17.

(6) I'F A GOVERNMENTAL AGENCY NOTI FI ED OF A CLAI M UNDER SUB-
SECTI ON (1) AND A CLAI MANT DO NOT REACH AN AGREEMENT ON THE
AMOUNT OF COVPENSATI ON FOR THE PROPERTY DAMAGE OR PHYSI CAL | NJURY
W THI N 45 DAYS AFTER THE RECEI PT OF NOTI CE UNDER THI S SECTI QN,
THE CLAI MANT MAY I NSTI TUTE A CVIL ACTION. A CVIL ACTI ON SHALL
NOT BE COMVENCED UNDER SECTI ON 17 UNTIL AFTER THAT 45 DAYS.

(7) THI'S SECTI ON DOES NOT APPLY TO CLAI M5 FOR NONECONOM C
DAMAGES MADE UNDER SECTI ON 17.
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