~N o o b~ W DN PP

SB0692, As Passed House, February 21, 2002

Senate Bill 692

[Abill to amend 1994 PA 451, entitled
"Natural resources and environnental protection act,"”
by anendi ng sections 36105, 36106, 36109, 36111, 3611l1a, and 36206
(MCL 324.36105, 324.36106, 324.36109, 324.36111, 324.3611la, and
324. 36206), sections 36105 and 36106 as anmended and section 361lla as
added by 1996 PA 233, section 36109 as anended by 2000 PA 421, and section
36111 as anended and section 36206 as added by 2000 PA 262.]
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 36105. (1) If an owner of open space |and desires an
open space devel oprment rights easenent, and the land is subject

to section —36108th)y{+— 36101(J)(/), the procedures for filing

an application provided by the state | and use agency shall foll ow

as provided in section 36104, except —subsect+ons—{FH—antd—(12)—of
seet+on—361064— SECTI ON 36104(7) AND (12) DO NOT APPLY TO AN OPEN

SPACE DEVELOPMENT RI GHTS EASEMENT.
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(2) The state |l and use agency, within 60 days after the open
space devel opnent rights easenent application is received, shal
approve or reject the application. |If the application is
approved by the state | and use agency, the state | and use agency
shal | prepare an open space devel opnent rights easenent that
i ncl udes the foll ow ng provisions:

(a) A structure shall not be built on the | and wi thout the
approval of the state | and use agency.

(b) Inprovenent to the land shall not be made w t hout the
approval of the state |and use agency.

(c) Aay— AN interest in the land shall NOT be sold, —onrty
EXCEPT for a scenic, access, or utility easenent that does not
substantially hinder the character of the open space | and.

(d) Access to the open space |land may be provided if access
is agreed to by the owner and if access will not jeopardize the
condi tions of the | and.

(e) Any other condition or restriction on the |land as agreed
to by the parties that is considered necessary to preserve the
| and or appropriate portions of it as open space | and.

(3) Upon receipt of the application, the state | and use
agency shall notify the state tax comm ssion. Upon notification,
the state tax comm ssion shall within 60 days nmake an on-site
apprai sal of the land in conpliance with the M chigan state tax
conmm ssi on assessors manual. The application shall contain a
statement specifying the current fair market value of the I and
and the current fair market value of the devel opnent rights. The

state | and use agency shall submt to the |egislature each
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application for an open space devel opnent rights easenent and an
analysis of its cost to the state. The application shall be
approved in both houses by a resolution concurred in by a major-
ity of the nmenbers elected and serving in each house. The anpunt
of the cost shall be returned to the |ocal governing body if |ost
revenues are indicated. A copy of the approved application and
t he open space devel opnent rights easenent shall be forwarded by
the state | and use agency to the applicant for execution and to
the | ocal assessing office where the land is situated.

(4) 1'F AN APPLI CATI ON FOR AN OPEN SPACE DEVELOPMENT RI GHTS
EASEMENT | S REJECTED UNDER SUBSECTI ON (2), THE APPLI CANT MAY
REAPPLY FOR AN OPEN SPACE DEVELOPMENT RI GHTS EASEMENT BEGQ NNI NG 1
YEAR AFTER THE REJECTI ON.

(5) —3)— The devel opnent rights held by the state as
expressed in an open space devel opnent rights easenent under this
section are exenpt from ad val orem taxation

Sec. 36106. (1) An owner of open space |and desiring an
open space devel opnent rights easenent whose |land is subject to
secti on —3610Hh){+)— 36101(J) (i) may apply by filing an appli-
cation wth the | ocal governing body. —havinagurisatreton—under
thts—part— The application shall be made on a form prescri bed by
the state | and use agency. The application shall contain infor-
mat i on reasonably necessary to properly identify the |and as open
space. This information shall include a |land survey or a | egal
description of the land and a map showi ng the significant natural
features and all structures and physical inprovenents |ocated on

t he | and.
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(2) Upon receipt of an application, the |ocal governing body
shall notify the county planning conm ssion, the regional plan-
ning conm ssion, and the soil conservation district agency. |If
t he —eounty—has—turt+sediet+om—the—county— LOCAL GOVERNI NG BODY | S
THE COUNTY BOARD OF COWM SSI ONERS, THE COUNTY BOARD shal |l al so
notify the township board of the township in which the land is
situated. If the land is within 3 mles of the boundary of a
city or within 1 mle of the boundary of a village, the —counrty
LOCAL GOVERNI NG BODY shall notify the governing body of the city
or vill age.

(3) An —agency—or—tocal—governtng—body— ENTI TY receiving
noti ce —shatH—have— UNDER SUBSECTI ON (2) HAS 30 days to review,
coment, and make recommendations to the |ocal governi ng body
wi th which the application was fil ed.

(4)
the—+evtewng—agenetres—the— THE | ocal governing body shal
approve or reject the application AFTER CONSI DERI NG THE COMVENTS

AND RECOMVENDATI ONS OF THE REVI EW NG ENTI TIES AND wi t hi n 45 days
after the application —has—been— WAS received by the | ocal gov-
erni ng body, unless —t+re— THAT PERI OD i s extended by agreenent
of the parties involved. The |ocal governing body's approval or
rejection of the application shall be based upon, and consi stent
Wi th, rules promulgated by the state | and use agency under sec-
tion 36116. |If the |ocal governing body does not act within the
time prescribed or agreed upon, the applicant may proceed as pro-

vided in subsection (9) as if the application was rejected.
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(5) If the application is approved by the |ocal governing
body, the local governing body shall prepare the easenent. |If
the application is approved by the state | and use agency on
appeal, the state |land use agency shall prepare the easenent. An
easenment prepared under this section shall contain all of the
foll owi ng provisions:

(a) A structure shall not be built on the | and wi thout the
approval of the |ocal governing body.

(b) An inprovenent to the |and shall not be nade wi thout the
approval of the |ocal governing body.

(c) Aay— AN interest in the |land shall not be sold, except
for A scenic, access, or utility —easerenrts— EASEMENT that —do
DCES not substantially hinder the character of the open space
| and.

(d) Public access to the open space |and may be provided if
agreed upon by the owner and if access will not jeopardize the
condi tions of the | and.

(e) Any other condition or restriction on the |land as agreed
to by both parties that is considered necessary to preserve the
| and or appropriate portions of it as open space | and.

(6) Upon receipt of the application, the |ocal governing
body shall direct either the |ocal assessing officer or an inde-
pendent certified assessor to nmake an on-site appraisal of the
land within 30 days in conpliance with the Mchigan state tax
commi ssi on assessors manual. The approved application shall con-
tain a statenent specifying the current fair market value of the

| and and the current fair market value of the devel opnent rights,

05055' 01



© 00 N oo o~ W N P

N N N NN N NN P P P P B R R R R R
N~ o 0O~ W N B O © 0 N o 00 M W N P O

SB0692, As Passed House, February 21, 2002

6
if any. A copy of the approved application and the devel opnment
rights easenent shall be forwarded to the applicant for his or
her execution.

(7) I'f the owner of the | and executes the approved easenent,
it shall be returned to the | ocal governing body for its
execution. The |ocal governing body shall record the devel opnment
rights easenment with the register of deeds of the county. A copy
of the approved easenent shall be forwarded to the |ocal assess-
ing office and to the state |and use agency for their

i nformati on.

(8) The decision of the |ocal governing body —havtAgjtrts—
thetton—under—thts—part— nmay be appealed to the state | and use

agency, pursuant to subsection (9).

(9) If an application for an open space devel opnent rights
easenent is rejected by the | ocal governing body, the |ocal gov-
erning body shall notify the applicant and all review ng
—agenctes—econcerned— ENTITIES with a witten statenent
—fegarding— OF the reasons for rejection. Wthin 30 days after
recei pt of the rejected application, the applicant nay appeal the
rejection to the state | and use agency. The state |and use
agency shall have 60 days to approve or reject the application.
The state | and use agency shall submit to the |egislature each
approved application for an open space devel opnent rights ease-
ment and an analysis of its cost. The application shall be
approved in both houses by a resolution concurred in by a major-
ity of the nenbers elected and serving in each house. The anount

of the cost shall be returned to the | ocal governing body where
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1 lost revenues are indicated. A copy of the approved application
2 and an appropriate easenent shall be forwarded by the state | and
3 use agency to the applicant for execution and to the | ocal gov-

4 erning body where the land is situated.

5 (10) —Ar— | F AN APPLI CATI ON FOR AN OPEN SPACE DEVELOPMENT

6 RI GHTS EASEMENT |'S REJECTED UNDER SUBSECTION [(4)], THE appli cant
7 may reapply for an open space devel opnent rights easenent

8 —foeHowng—at—year—wartingpertot— BEA NNING 1 YEAR AFTER THE

9 FINAL REJECTI ON.

10 (11) The devel opment rights held by the |ocal governing body
11 as expressed in an open space devel opnent rights easenent are

12 exenpt fromad val orem taxation

13 Sec. 36109. (1) An owner of farm and and rel ated buil di ngs
14 ——<covered—by— SUBJECT TO 1 or nore devel opnment rights agreenents
15 —reettngther+egurrerents—of—this—part— UNDER SECTI ON 36104 OR
16 AGRI CULTURAL CONSERVATI ON EASEMENTS OR PURCHASES OF DEVELOPMENT
17 RIGHTS UNDER SECTI ON 36111B OR 36206 who is required or eligible
18 to file a return as an individual or a claimnt under the state
19 incone tax act may claima credit against the state incone tax
20 liability for the anbunt by which the property taxes on the | and
21 and structures used in the farm ng operation, including the home-
22 stead, restricted by the devel opnent rights agreenents, AGRI CUL-
23 TURAL CONSERVATI ON EASEMENTS, OR PURCHASES OF DEVELOPMENT RI GHTS
24 exceed 3.5% of the household incone as defined in —ehapter—9—of
25 the—state— SECTI ON 508 OF THE incone tax act OF 1967, 1967

26 PA 281, MCL —266-5061++t02066-532— 206. 508, excluding a deduction
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i f taken under section 613 of the internal revenue code of 1986.
For the purposes of this section, all of the foll owi ng apply:

(a) A partner in a partnership is considered an owner of
farm and and rel ated buil di ngs OANED BY THE PARTNERSHI P AND cov-
ered by a devel opnent rights agreenment —that—are—owret—by—the
parthership— AGRI CULTURAL CONSERVATI ON EASEMENT, OR PURCHASE OF
DEVELOPMENT RI GHTS. A partner is considered to pay a proportion
of the property taxes on that property equal to the partner's
share of ownership of capital or distributive share of ordinary
incone as reported by the partnership to the internal revenue
service or, if the partnership is not required to report that
information to the internal revenue service, as provided in the
partnership agreenent or, if there is no witten partnership
agreenent, a statement signed by all the partners. A partner
claimng a credit under this section based upon the partnership
agreement or a statenent shall file a copy of the agreenent or
statement with his or her income tax return. |f the agreenment or
statenment is not filed, the departnment of treasury shall deny the
credit. All partners in a partnership claimng the credit
al l owed under this section shall conpute the credit using the
same basis for the apportionnent of the property taxes.

(b) A shareholder of a corporation that has filed a proper
el ecti on under subchapter S of chapter 1 of subtitle A of the
internal revenue code of 1986, 26 U.S.C. 1361 to 1379, is consid-
ered an owner of farm and and rel ated buil di ngs covered by a
devel opnment rights agreenent that are owned by the corporation

A sharehol der is considered to pay a proportion of the property

05055' 01



© 00 N oo o~ wWw N PP

N N N NN N NN P PB R P R R R R R R
N~ o O ~N W N B O © 0 N o 00 M W N P O

SB0692, As Passed House, February 21, 2002

9
taxes on that property equal to the sharehol der's percentage of
stock ownership for the tax year as reported by the corporation
to the internal revenue service. Except as provided in
subsection (8), this subdivision applies to tax years begi nni ng
after 1987.

(c) Except as otherwi se provided in this subdivision, an
i ndi vidual in possession of property for life under a life estate
Wi th remai nder to another person or holding property under a life
| ease is considered the owner of that property if it is farm and
and rel ated buil dings covered by a devel opnent rights agreenent.
Begi nni ng January 1, 1986, if an individual in possession of
property for life under a life estate with remai nder to anot her
person or holding property under a |life | ease enters into a wit-
ten agreenent with the person holding the remainder interest in
that land and the witten agreenent apportions the property taxes
in the same manner as revenue and expenses, the life | ease or
life estate hol der and the person hol ding the renai nder interest
may claimthe credit under this act as it is apportioned to them
under the witten agreenment upon filing a copy of the witten
agreement with the return.

(d) If a trust holds farm and and rel ated buil di ngs covered
by a devel opnent rights agreenent and an individual is treated
under subpart E of subchapter J of subchapter A of chapter 1 of
the internal revenue code of 1986, 26 U.S.C. 671 to 679, as the
owner of that portion of the trust that includes the farm and and
rel ated buildings, that individual is considered the owner of

t hat property.
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(e) An individual who is the sole beneficiary of a trust
that is the result of the death of that individual's spouse is
considered the owner of farm and and rel ated buil dings covered by
a devel opnent rights agreenment and held by the trust if the trust
conforns to all of the follow ng:

(7) One hundred percent of the trust incone is distributed
to the beneficiary in the tax year in which the trust receives
t he i ncone.

(i7) The trust ternms do not provide that any portion of the
trust is to be paid, set aside, or otherw se used in a manner
that would qualify for the deduction allowed by section 642(c) of
the internal revenue code of 1986.

(f) Anmenber inalimted liability conpany is considered an
owner of farm and and rel ated buil dings covered by a devel opnent
rights agreenment that are owned by the limted liability
conpany. A nenber is considered to pay a proportion of the prop-
erty taxes on that property equal to the nenber's share of owner-
ship or distributive share of ordinary incone as reported by the
limted liability conpany to the internal revenue service.

(2) An owner of farm and and rel ated buil di ngs —covered—by
SUBJECT TO 1 or nore devel opnent rights agreenents —feetingthe
regurerents—of—this—part— UNDER SECTI ON 36104 OR AGRI CULTURAL
CONSERVATI ON EASEMENTS OR PURCHASES OF DEVELOPMENT RI GHTS UNDER
SECTI ON 36111B OR 36206 to whom subsection (1) does not apply may
claima credit under the single business tax act, 1975 PA 228,
MCL 208.1 to 208.145, for the anmount by which the property taxes

on the land and structures used in farm ng operations restricted
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by the devel opnent rights agreenents, AGRI CULTURAL CONSERVATI ON
EASEMENTS, OR PURCHASES OF DEVELOPMENT RI GHTS exceed 3.5% of the
adj ust ed business incone of the owner as defined in section 36 of
the single business tax act, 1975 PA 228, MCL 208. 36, plus com
pensation to sharehol ders not included in adjusted business
i ncone, excluding any deductions if taken under section 613 of
the internal revenue code of 1986. Wen cal cul ati ng adj usted
busi ness inconme for tax years beginning before 1987, federal tax-
abl e income shall not be less than zero for the purposes of this
subsection only. A participant is not eligible to claima credit
and refund agai nst the state single business tax unless the par-
ticipant denonstrates that the participant's agricultural gross
receipts of the farm ng operation exceed 5 tines the property
taxes on the land for each of 3 out of the 5 tax years i medi -
ately preceding the year in which the credit is clainmed. This
eligibility requirement does not apply to those participants who
executed farm and devel opnment rights agreenents under this part
bef ore January 1, 1978. A participant may conpare, during the
contract period, the average of the nost recent 3 years of agri-
cultural gross receipts to property taxes in the first year that
the participant entered the program under the present contract in
calculating the gross receipts qualification. Once an election
is made by the participant to conpute the benefit in this manner,
all future calculations shall be nade in the same manner.

(3) If the farm and and rel ated buil di ngs covered by a
devel opnment rights agreenent UNDER SECTI ON 36104 OR AN
ACRI CULTURAL CONSERVATI ON EASEMENT OR PURCHASE OF DEVELOPMENT
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Rl GHTS UNDER SECTI ON 36111B OR 36206 are owned by nore than 1
owner, each owner is allowed to claima credit under this section
based upon that owner's share of the property tax payable on the
farm and and rel ated buildings. The departnent of treasury shal
consi der the property tax equally apportioned anong the owners
unless a witten agreenent signed by all the owners is filed with
the return, which agreenent apportions the property taxes in the
same manner as all other itens of revenue and expense. |If the
property taxes are considered equally apportioned, a husband and
wi fe shall be considered 1 owner, and a person with respect to
whom a deduction under section 151 of the internal revenue code
of 1986 is allowable to another owner of the property shall not
be consi dered an owner.

(4) A beneficiary of an estate or trust to which subsection
(1) does not apply is entitled to the sane percentage of the
credit provided in this section as that person's percentage of
all other distributions by the estate or trust.

(5) If the allowable amunt of the credit clainmed exceeds
the state incone tax or the state single business tax otherw se
due for the tax year or if there is no state income tax or the
state single business tax due for the tax year, the anount of the
cl ai mnot used as an of fset against the state inconme tax or the
state single business tax, after exam nation and review, shall be
approved for paynent to the claimant pursuant to 1941 PA 122,

MCL 205.1 to 205.31. The total credit allowable under this part
and chapter 9 of the —state— incone tax act OF 1967, 1967 PA 281,
MCL 206. 501 TO 206.532, or the single business tax act, 1975
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PA 228, MCL 208.1 to 208. 145, shall not exceed the total property
tax due and payable by the claimant in that year. The anount the
credit exceeds the property tax due and payabl e shall be deducted
fromthe credit clained under this part.

(6) For purposes of audit, review, determ nation, appeals,
hearings, notices, assessnents, and adm nistration relating to
the credit program provided by this section, the state incone tax
act or single business tax act, 1975 PA 228, MCL 208.1 to
208. 145, applies according to which tax the credit is clained
against. If an individual is allowed to claima credit under
subsection (1) based upon property owned or held by a partner-
ship, S corporation, or trust, the departnent of treasury nmay
require that the individual furnish to the departnent a copy of a
tax return, or portion of a tax return, and supporting schedul es
that the partnership, S corporation, or trust files under the
i nternal revenue code.

(7) The departnent of treasury shall account separately for
paynments under this part and not conbine themw th other credit
progranms. A paynment nade to a claimant for a credit clained
under this part shall be issued by 1 or nore warrants made out to
the county treasurer in each county in which the claimnt's prop-
erty is located and the claimnt, unless the clainmnt specifies
on the return that a copy of the recei pt show ng paynent of the
property taxes that becane a lien in the year for which the
credit is claimed, or that becane a lien in the year before the
year for which the credit is claimed, is attached to the incone

tax or single business tax return filed by the claimant. |If the
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clai mant specifies that a copy of the receipt is attached to the
return, the paynent shall be made directly to the claimant. A
warrant made out to a claimant and a county treasurer shall be
used first to pay delinquent property taxes, interest, penalties,
and fees on property restricted by the devel opnent rights
agreenent. |If the warrant exceeds the anpunt of delinquent
taxes, interest, penalties, and fees, the county treasurer shal
remt the excess to the claimant. |If a clainmant falsely speci-
fies that the recei pt showi ng paynent of the property taxes is
attached to the return and if the property taxes on the |and
subject to that devel opnent rights agreenent were not paid before
the return was filed, all future paynents to that claimant of
credits clainmed under this act attributable to that devel opnent
rights agreenment may be made payable to the county treasurer of
the county in which the property subject to the devel opnent
rights agreenent is |located and to that clainmnt.

(8) For property taxes levied after 1987, a person that was
an S corporation and had entered into a devel opnent rights agree-
ment before January 1, 1989, and paid property taxes on that
property, may claimthe credit allowed by this section as an
owner eligible under subsection (2). A subchapter S corporation
claimng a credit as permtted by this subsection for taxes
levied in 1988 through 1990 shall claimthe credit by filing an
anended return under the single business tax act, 1975 PA 228,
MCL 208.1 to 208.145. |If a subchapter S corporation files an
anended return as permtted by this subsection and if a

shar ehol der of the subchapter S corporation clained a credit
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under subsection (1)(b) for the same property taxes, the
sharehol der shall file an amended return under the state incone
tax act. A subchapter S corporation is not entitled to a credit
under this subsection until all of its shareholders file the
anended returns required by this subsection. The departnent of
treasury shall first apply a credit due to a subchapter S corpo-
rati on under this subsection to repay credits clainmed under this
section by the subchapter S corporation's sharehol ders for prop-
erty taxes levied in 1988 through 1990 and shall refund any
remaining credit to the S corporation. Interest or penalty is
not due or payable on an inconme tax liability resulting from an
anended return required by this subsection. A subchapter S cor-
poration electing to claima credit as an owner eligible under
subsection (2) shall not claima credit under subsection (1) for
property taxes |levied after 1987.

Sec. 36111. (1) A devel opnent rights agreenent —shatH—be
reHnaut-shed—by—the—state— EXPIRES at the expiration of the term
of the agreenent unless renewed with the consent of the owner of
the land. If the owner of the I and has conplied with the
requi rements of this part regardi ng devel opnent rights agree-
ments, the owner is entitled to automatic renewal of the farm and
covered by the agreenent upon witten request of the owner. A
devel opnent rights agreenent may be renewed for a term of not
|l ess than 7 years. |f a developnment rights agreenent is renewed,
the state | and use agency shall send a copy of the renewal con-
tract to the | ocal governing body of the local unit of governnent

in which the farm and is | ocat ed.
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(2) A devel opnent rights agreenent or a portion of the
farm and covered by a devel opnment rights agreenent may be relin-
qui shed as provided in this section and section 36111a. Farnl and
may be relinquished by this state before a term nation date con-
tained in the instrument under either of the follow ng
ci rcunst ances:

(a) If approved by the | ocal governing body and the state
| and use agency, |and containing structures that were present
before the recording of the devel opnent rights agreenent may be
relinquished fromthe agreenent. Not nore than 2 acres may be
relinqui shed under this subdivision unless additional |and area
is needed to enconpass all of the buildings |ocated on the
parcel, in which case not nore than 5 acres may be relinqui shed.
| f the parcel proposed to be relinquished is less in area than
the m ni mum parcel size required by |ocal zoning, the parcel may
not be relinquished unless a variance is obtained fromthe |ocal
zoni ng board of appeals to allow for the smaller parcel size.

(b) If approved by the | ocal governing body and the state
| and use agency, |and may be relinquished fromthe agreenent for
the construction of a residence by an individual essential to the
operation of the farmas defined in section 36110(5). Not nore
than 2 acres nmay be relinquished under this subdivision. |If the
parcel proposed to be relinquished is less in area than the mni-
mum parcel size required by |ocal zoning, the parcel may not be
relinqui shed unless a variance is obtained fromthe | ocal zoning

board of appeals to allow for the snaller parcel size.
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(3) Until April 1, 1997, if an owner who entered into or
renewed a devel opnent rights agreenent before April 15, 1994
makes a request, in witing, to the state | and use agency, to
term nate that devel opnent rights agreenent with respect to al
or a portion of the farm and covered by the agreenent, the state
| and use agency shall approve the request and relinquish that
farm and fromthe devel opnent rights agreenent. |If farmland is
relinqui shed under this subsection, the state | and use agency
shall notify the |ocal governing body of the |ocal unit of gov-
ernment in which the land is | ocated of the relinquishment.

(4) If the request for relinquishnent of the devel opnent
rights agreenent is approved, the state | and use agency shal
prepare an instrunent, subject to subsections (5), (6), (7), and
(8), and record it with the register of deeds of the county in
which the land is situated.

(5) If a developnment rights agreenent or a portion of a
devel opnment rights agreenent is to be relinquished pursuant to
subsection (2) or section 3611lla, the state | and use agency shal
record a lien against the property fornerly subject to the devel -
opnent rights agreenent for the total anmount of the allocated tax
credit of the last 7 years, including the year of term nation,
recei ved by an owner for that property under the agreenent under
section 36109, attributable to the property fornerly subject to
t he devel opnent rights agreenent, plus interest at the rate of 6%
per annum sinple interest fromthe tinme the credit was received

until the lien is placed on the property.
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(6) If the property being relinquished fromthe devel opnent
rights agreenment is less than all of the property subject to that
devel opnment rights agreenent, the allocated tax credit for the
devel opnment rights agreenent shall be nultiplied by the
property's share of the taxable value of the agreement. As used
in this subsection:

(a) "The allocated tax credit" neans the anount obtained by
mul ti plying the owner's total farm and preservation credit
claimed in that year on all agreenents by the quotient of the ad
val orem property tax levied in that year on property subject to
t he devel opnent rights agreenent that included the property being
relinquished fromthe agreenent divided by the total property
taxes levied on property subject to any devel opment rights agree-
ment and used in determ ning the farm and preservation credit in
t hat year.

(b) "The property's share of the taxable value of the
agreenment” means the quotient of the taxable value of the prop-
erty being relinquished fromthe agreenment divided by the total
t axabl e val ue of property subject to the devel opnent rights
agreenment that included the property being relinquished fromthe
agreenment. For years before 1995, taxable val ue nmeans assessed
val ue.

(7) Thirty days before the recording of a |lien under this
section, the state | and use agency shall notify the owner of the
farm and subject to the devel opment rights agreenent of the
amount of the lien, including interest, if any. |If the lien

anount is paid before 30 days after the owner is notified, the
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lien shall not be recorded. The lien may be paid and di scharged
at any tinme and is payable to the state by the owner of record at
the tinme the land or any portion of it is sold by the owner of
record, or if the land is converted to a use prohibited by the
former devel opnent rights agreement. The lien shall be dis-
charged upon renewal or reentry in a devel opnent rights agree-
ment, except that a subsequent lien shall not be |less than the
i en di scharged.

(8) Upon —the—natural—termnation—of—the—developrent—rights
agreefent—under—subsecttons—{(3)—or—(13)—or— the term nati on of
all or a portion of the devel opnent rights agreenent under sub-
section (3), THE TERM NATI ON OF A DEVELOPMENT RI GHTS AGREEMENT
UNDER SUBSECTI ON (13), OR, SUBJECT TO SUBSECTI ON (15), THE TERM -
NATI ON OF A DEVELOPMENT RI GHTS AGREEMENT UNDER SUBSECTI ON (1),
the state | and use agency shall prepare and record a lien, if
any, against the property fornerly subject to the devel opnent
rights agreenment for the total ampunt of the allocated tax credit
of the last 7 years, including the year of —nattural— term nation,
recei ved by the owner under section 36109, attributable to the
property fornerly subject to the devel opnent rights agreenent.
The lien shall be without interest or penalty and is payable
subj ect to subsection (7).

(9) Upon term nation OF A DEVELOPMENT RI GHTS AGREEMENT, the
state | and use agency shall notify the departnent of treasury for
their records.

(10) Until Cctober 1, 2000, the proceeds fromlien paynents

made under this part shall be used by the state | and use agency
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to adm nister this part and, pursuant to section 36111b, to
pur chase devel opnment rights on farm and that does not necessitate
di rect purchase of the fee interest in the |land. Begi nning on
Cctober 1, 2000, the unappropriated proceeds fromlien paynments
made under this part shall be forwarded to the state treasurer
for deposit in the agricultural preservation fund created in sec-
tion 36202. On Cctober 1, 2000, all unexpended proceeds from
lien paynents nmade under this part that are held by the state
shal |l be transferred to the agricultural preservation fund cre-
ated in section 36202.

(11) Upon the relinquishnment of all of the farm and under
section 36110(2) or a portion of the farm and under
section 36110(3), the state |and use agency shall prepare and
record a |lien against the property fornerly subject to a devel op-
ment rights agreenent in an anount cal cul ated as foll ows:

(a) Establishing a termof years by multiplying 7 by a frac-
tion, the numerator of which is the nunber of years the farniand
was under the devel opnent rights agreenent, including any exten-
sions, and the denom nator of which is the nunber representing
the termof years of that agreenent, including any extensions.

(b) The lien anpbunt equals the total anmpunt of the all ocated
tax credit clained attributable to that devel opnment rights agree-
ment in the immedi ately preceding termof years as determined in
subdi vi sion (a).

(12) When a lien is paid under this section, the state |and
use agency shall prepare and record a discharge of lien with the

regi ster of deeds in the county in which the land is | ocated.
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1 The discharge of lien shall specifically state that the lien has
2 been paid in full, that the lien is discharged, that the devel op-
3 nment rights agreenent and acconpanying contract are term nated,

4 and that the state has no further interest in the |and under that
5 agreenent.

6 (13) An owner of farm and, upon witten request to the state
7 land use agency on or before April 1, 1997, may elect to have the
8 remamining termof the devel opnent rights agreenent reduced to 7

9 vyears if the farm and has been subject to that devel opnent rights
10 agreenent for 10 or nore years. |If the farnm and has not been

11 subject to a devel opnent rights agreenent for 10 or nore years,

12 an owner of farm and may, upon witten request to the state | and
13 use agency on or before April 1, 1997, elect to have the term of
14 the devel opnment rights agreenent reduced to 17 years fromthe

15 initial year of enrollnment.

16 (14) A FARMLAND DEVELOPMENT RI GHTS AGREEMENT | S AUTOVATI -

17 CALLY RELI NQUI SHED WHEN THE FARMLAND BECOMES SUBJECT TO [ AN AGRI CULTURAL
18 CONSERVATI ON EASEMENT OR PURCHASE OF DEVELOPMENT RI GHTS] UNDER SECTI ON

36111B OR 36206.

19 (15) IF, UPON EXPI RATION OF THE TERM OF A FARMLAND DEVELOP-
20 NMENT RI GHTS AGREEMENT, THE FARMLAND BECOVES SUBJECT TO AN ARRI -
21 CULTURAL CONSERVATI ON EASEMENT OR PURCHASE OF DEVELOPMENT RI GHTS
22 UNDER SECTI ON 36111B OR 36206 OR | F A FARMLAND DEVELOPMENT RI GHTS
23 AGREEMENT |'S AUTOVATI CALLY RELI NQUI SHED UNDER SUBSECTI ON ( 14),

24 THE FARMLAND IS NOT SUBJECT TO A LI EN UNDER THI S SECTI ON.

[ Sec. 3611la. (1) Upon request froma | andowner and a | ocal
governi ng body, the state |and use agency shall relinquish farn and
fromthe devel opment rights agreenent if 1 or both of the follow ng
occur:

(a) The local governing body determnes 1 or nore of the
fol | ow ng:

(1) That, because of the quality of the farm and, agricultural
production cannot be made economically viable with generally accepted
agricultural and managenent practi ces.

(11) That surroundi ng conditions inpose physical obstacles to the
agricultural operation or prohibit essential agricultural practices.

(ti1) That significant natural physical changes in the farm and
have occurred that are generally irreversible and permanently limt the
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(iv) That a court order restricts the use of the farm and so that
agricultural production cannot be nmade econom cally viable.

(b) The local governing body determ nes that the relinquishnment is
in the public interest and that the farm and to be relinquished neets 1
or nore of the follow ng conditions:

(i) The farmand is to be owned, operated, and maintai ned by a
public body for a public use.

(ii) The farm and had been zoned for the inmediately preceding 3
years for a commercial or industrial use.

(iii) THE FARMLAND | S ZONED FOR COVMERCI AL OR | NDUSTRI AL USE AND
THE RELI NQUI SHVENT OF THE FARMLAND WLL BE M TI GATED BY 1 OF THE
FOLLOW NG MEANS

(A) FOR EVERY 1 ACRE OF FARMLAND TO BE RELI NQUI SHED, AN
AGRI CULTURAL CONSERVATI ON EASEMENT W LL BE ACQUI RED OVER 2 ACRES OF
FARMLAND OF COVPARABLE OR BETTER QUALI TY LOCATED W THI N THE SAME LOCAL
UNI T OF GOVERNVENT WHERE THE FARMLAND TO BE RELI NQUI SHED | S LOCATED.
THE AGRI CULTURAL CONSERVATI ON EASEMENT SHALL BE HELD BY THE LOCAL UNIT
OF GOVERNMVENT WHERE THE FARMLAND TO BE RELI NQUI SHED | S LOCATED OR, |F
THE LOCAL GOVERNI NG BODY DECLI NES TO HOLD THE AGRI CULTURAL CONSERVATI ON
EASEMENT, BY THE STATE LAND USE AGENCY.

(B) I'F AN AGRI CULTURAL CONSERVATI ON EASEMENT CANNOT BE ACQUI RED AS
PROVI DED UNDER SUB- SUBPARAGRAPH (A), THERE W LL BE DEPGCSI TED | NTO THE
STATE AGRI CULTURAL PRESERVATI ON FUND CREATED | N SECTI ON 36202 AN AMOUNT
EQUAL TO TW CE THE VALUE OF THE DEVELOPMENT RI GHTS TO THE FARM_AND
BEI NG RELI NQUI SHED, AS DETERM NED BY A CERTI FI ED APPRAI SAL.

(iv) —+++)— The farmand is to be owned, operated, and maintai ned
by an organi zati on exenpt fromtaxation under section 501(c)(3) of the
i nternal revenue code of 1986, 26 U . S.C. 501, and the relinquishnent
will be beneficial to the |ocal comunity.

(2) I'n determning public interest under subsection (1)(b), the
governi ng body shall consider all of the foll ow ng:

(a) The long-termeffect of the relinquishnment upon the
preservati on and enhancenent of agriculture in the surrounding area,

I ncl udi ng any nonfarm encroachnment upon other agricultural operations
in the surroundi ng area.

(b) Any other reasonable and prudent site alternatives to the
farm and to be relinquished.

(c) Any infrastructure changes and costs to the | ocal governnental
unit that wll result fromthe devel opnent of the farm and to be
reli nqui shed.

(3) If a landowner's relinquishnment application under this section
is denied by the |local governing body, the | andowner may appeal that
denial to the state | and use agency. In determ ning whether to grant
t he appeal and approve the relinquishnent, the state |and use agency
shall followthe criteria established in subsection (1)(a) or follow
the criteria in subsection (1)(b) and consider the factors described in
subsection (2).

(4) The state | and use agency shall review an application approved
by the | ocal governing body to verify that the criteria provided In
subsection (1)(a) were net or the criteria in subsection (1)(b) were
net and the factors in subsection (2) were considered. |If the | ocal
governi ng body did not render a determ nation in accordance with this
subsection, the state |and use agency shall not relinquish the farnl and
fromthe devel opnent rights agreenent.

(5) A local governing body may elect to waive its right to make a
relinqui shnent determ nation under subsection (1)(a) or (b) by
providing witten notice of that election to the state | and use agency.
The witten notice shall grant the state | and use agency sole authority
to grant or deny the application as provided in this section.

(6) A decision by the state | and use agency to grant or deny an
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application for relinquishnent under this section that adversely
affects a land owner or a local governing body is subject to a
contested case hearing as provided under this act and the
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adn1n|strat|ve procedures act of 1969 —A6%—ﬁb——396—6%—%he—Pub%re—Ae%s

1969 PA 306 NCL 24. 201 TO 24 328

(7) As used in this section, "economc viability" means that the
cash flow returning to the farning operation is positive. The | ocal
governi ng body or state |and use agency shall evaluate an application
for relinqui shment, and determ ne the economc viability of the
affected farm ng operation, by doing all of the follow ng:

(a) Estimating crop, livestock, or product value of the farm and
using locally accepted production nethods and | ocal United States
departnent of agriculture yield capabilities for the specific soi
types and average price for crop, livestock, or product over the past 5
years.

(b) Adding average yearly property tax credits afforded by the
devel opnent rights agreenent over the I mredi ately precedi ng 5-year

peri od.
(c) Subtracting estimted expenses directly attributed to the
production of the crop, livestock, or product, 1ncluding, but not

limted to, seed, fertilizer, insecticide, building and machinery
repair, drying, trucking, and property taxes.

(d) Subtracting the estimated cost of the operator's |abor and
managenent tinme at rates established by the United States departnment of
agriculture for "all labor", Geat Lakes area, as published in the
United States departnent of agriculture |abor reports.

(e) Subtracting typical capital replacenent cost per acre of

nonl and assets using a useful life depreciation rate for conparable
farm ng operations. ]
25 Sec. 36206. (1) After the board determ nes which grants

26 should be awarded, and the ambunt of the grants, the departnent

27 shall distribute the grants to the local units of governnent
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awarded the grants. The departnent shall condition the receipt
of a grant upon the departnent's approval of the agricultural
conservation easenents being acquired.

(2) Inreviewing permtted uses contained within an agricul -
tural conservation easenent under subsection (1), the departnent
shal | consider all of the foll ow ng:

(a) Whether the permtted uses adversely affect the produc-
tivity of farm and.

(b) Whether the permitted uses materially alter or nega-
tively affect the existing conditions or use of the |and.

(c) Whether the permitted uses result in a material alter-
ation of an existing structure to a nonagricul tural use.

(d) Whether the permitted uses conformw th all applicable
federal, state, and local |aws and ordinances.

(3) The departnent may accept contributions of all or a por-
tion of the developnent rights to 1 or nore parcels of |and,

i ncluding a conservati on easenent or a historic preservation
easenent as defined in section 2140, as part of a transaction for
t he purchase of an agricultural conservation easenent.

(4) A local unit of governnent that purchases an agricul -
tural conservation easenent with noney froma grant nmay purchase
the agricultural conservation easenent through an install nent
purchase agreenent under terns negotiated by the |ocal unit of
gover nment .

(5) An agricultural conservation easenent acquired under
this part shall be held jointly by the state and the local unit

of governnment in which the |and subject to the agricultural
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conservation easenent is |located. However, the state may
del egate enforcenment authority of 1 or nore agricultural conser-
vati on easenents to the local units of governnent in which the
agricultural conservation easenents are | ocated.

(6) An agricultural conservation easenent acquired under
this part may be transferred to the owner of the property subject
to the agricultural conservation easenent if the state and the
| ocal unit of governnment holding the agricultural conservation
easenent agree to the transfer and the terns of the transfer.

(7) SECTION 36109 PROVI DES FOR TAX CREDI TS FOR AN ONNER OF
FARMLAND SUBJECT TO AN AGRI CULTURAL CONSERVATI ON EASEMENT UNDER
THI' S SECTI ON.
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