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SB777, As Passed House, May 9, 2002

REPRI NT
SUBSTI TUTE FOR
SENATE BILL NO. 777
(As passed the Senate Novenber 1, 2001)

A bill to amend 1987 PA 173, entitled
"Mortgage brokers, |enders, and servicers |licensing act,"”
by amendi ng sections la, 11, and 22 (MCL 445.1651a, 445.1661, and
445, 1672), sections la and 22 as anended by 1996 PA 210, and by
addi ng sections 18a, 18b, 18c, 18d, and 18e.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. la. As used in this act, unless the context requires
ot her wi se:

(a) "Affiliate" means a person or group of persons that
directly or indirectly through 1 or nore internediaries controls,
is controlled by, or is under common control w th another person
and engaged in a business or transaction regulated by this act.

(b) "Comm ssioner"” neans the conm ssioner of the —Hnanetat
rHasttut+ons—bureat— OFFI CE OF FI NANCI AL AND | NSURANCE SERVI CES
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of the departnent of —eemreree— CONSUMER AND | NDUSTRY SERVI CES or
his or her authorized agent.

(c) "Construction | oan" neans a nortgage |oan for the pur-
pose of constructing a 1-to-4 famly dwelling, which [oan is
approved and cl osed —pr+oe+—to— BEFORE conpl eti on of the construc-
tion of the inprovenent on the real property.

(D) "CONTROL PERSON' MEANS A DI RECTOR OR EXECUTI VE OFFI CER
OF A LI CENSEE OR A PERSON WHO HAS THE AUTHORI TY TO PARTI Cl PATE I N
THE DI RECTI ON, DI RECTLY OR | NDI RECTLY THROUGH 1 OR MORE OTHER
PERSONS, OF THE MANAGEMENT OR PCLICIES OF A LI CENSEE OR
REG STRANT.

(E) —e)— "Depository financial institution” neans a state
or nationally chartered bank, —e+— a state or federally chartered
savi ngs and | oan associ ati on, —e+— savi ngs bank, or —a—state—-of
federatty—<chartered— credit union, or an entity of the federally
chartered farmcredit system

(F) "EXECUTI VE OFFI CER' MEANS AN OFFI CER, MEMBER, OR PARTNER
OF A LI CENSEE OR REQ STRANT, | NCLUDI NG CH EF EXECUTI VE OFFI CER
PRESI DENT, VI CE PRESI DENT, CHI EF FI NANCI AL OFFI CER, CONTROLLER
COWPLI ANCE OFFI CER, OR ANY OTHER SI M LAR POCSI TI ON

(G "FINANCI AL LI CENSI NG ACT" MEANS THE CONSUMER FI NANCI AL
SERVI CES ACT, 1988 PA 161, MCL 487.2051 TO 487.2072, AND ANY OF
THE ACTS LI STED I N SECTI ON 2 OF THE CONSUMER FI NANCI AL SERVI CES
ACT, 1988 PA 161, MCL 487.2052.

(H —€te)y— "Firmconmmtnent" nmeans an underwiting in which a
br oker-deal er commits to buy the nortgage |oan or the entire

i ssue of securities based upon or backed by 1 or nore nortgage
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| oans and assunes all financial responsibility for any unsold
securities.

(') 95— "Individual investor" means a person residing in
this state or having its principal place of business in this
state, other than a bank, savings bank, savings and | oan associ a-
tion, credit union, trust conpany, insurance comnpany, i nvestnent
conpany as defined in the investnent conpany act of 1940, TITLE
OF chapter 686, 54 STAT. 789, 15 U.S.C. 80a-1 to 80a-3 AND 80a-4
TO 80a- 64, pension or profit sharing plan, the assets of which
are managed by a bank or trust conpany or other institutional
manager, financial institution, institutional manager,
broker-dealer that is a nenber of the New York stock exchange or
regi stered under the uniform securities act, —-Aet—Ne—265—-of—the
Pubte—Aets—of—1964,—betng—sect+ons 451561+t 451-818oefthe
M-ehigan—Conptted—taws— 1964 PA 265, MCL 451.501 TO 451. 818, the
federal national nortgage association, the governnment national
nort gage associ ation, the federal honme | oan nortgage corporation,
or a nortgage |ender or nortgage servicer.

(J) —€te)— "License" neans a |icense issued under this act.

(K) —h)— "Licensee" neans a person licensed or required to
be licensed under this act.

(1) —)— "Mrtgage broker" nmeans a person who, directly or
indirectly, does 1 or both of the follow ng:

(i) Serves or offers to serve as an agent for a person in an
attenpt to obtain a nortgage | oan.

(ii) Serves or offers to serve as an agent for a person who

makes or offers to nmake nortgage | oans.
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(M —)>— "Mrtgage | ender” nmeans a person who, directly or
indirectly, nakes or offers to make nortgage | oans.

(N k)— "Mortgage | oan" neans a | oan secured by a first
nortgage on real property located in this state and used, or
i nproved to be used, as a dwelling and designed for occupancy by
4 or fewer famlies or a land contract covering real property
| ocated in this state used, or inproved to be used, as a dwelling
and designed for occupancy by 4 or fewer famlies. A nortgage
| oan does not include a hone inprovenent installment contract
under the hone inprovenent finance act, —Act—No—332—oefthe
PubH-t—Aets—of —1965—betng—seections 4451101t 4451431+ of the
M-ehigan—Conptted—taws— 1965 PA 332, MCL 445.1101 TO 445. 1431.

(O —H— "Mrtgage servicer" neans a person who, directly
or indirectly, services or offers to service nortgage | oans.

(P) mM— "Person" neans an individual, corporation, part-
nershi p, association, governnental entity, or any other |egal
entity.

(Q —tm)— "Real estate broker" neans a broker or associate
broker licensed under article 25 of the occupational code, —Aet
No—299—ef—the—PubHec—-Acts—of—1980,—being——sections—339-256t++to
3392518—9oftheMehtgan—Comptted—taws— 1980 PA 299, MCL 339. 2501
TO 339. 2518.

(R —f6)— "Real estate sal esperson” neans a sal esperson
licensed under article 25 of the occupational code, —Aet—Ne—299
of —thePubtH-eActs—of 1986, —being—seections—339-2561+t0339-2518
of —the—M-ehi-gan—Conptted—taws— 1980 PA 299, MCL 339.2501 TO
339. 2518.
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(S) —tp)y— "Register” nmeans filing a notice with the
commi ssioner on a form prescribed by the comm ssioner that noti -
fies the conm ssioner of the intent to engage in the activities
of a nortgage broker, nortgage | ender, or nortgage servicer in
this state and the paynment of any fees required under this act,
along with the other docunents, proofs, and fees required by the
commi Sssi oner.

(T) —€e)— "Registrant” means a person registered or required
to be registered under this act.

(U —+)— "Service" nmeans the collection or remttance, or
the right or obligation to collect or remt, for a |ender, noteo-
wner, notehol der, nortgage servicer, or the |icensee's or
registrant's own account of 4 or nore installnment paynents of the
principal, interest, or an anmount placed in escrow under a nort-

gage | oan, nortgage servicing agreenment, or an agreenent with the

nor t gagor .
Sec. 11. (1) The conmmi ssioner shall exercise general super-
vi sion and control over nortgage brokers, nortgage |enders, and

nort gage servicers doing business in this state.

(2) In addition to the other powers granted to the comm s-
sioner by this act, the conm ssioner shall have ALL OF the fol -
| owi ng powers:

(a) To pronul gate reasonabl e rul es —pursuant—to— UNDER t he
adm ni strative procedures act of 1969, —Aet—No—3066—of—thePubtte
Acts—of —1969—being——sections—24201to024-328of theMehigan
Corpttetd—taws— 1969 PA 306, MCL 24.201 TO 24. 328, as necessary to

i npl ement and adm nister this act.
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(b) To deny an application for a |icense.

(c) To conduct exam nations and investigations of any person
as necessary for the efficient enforcenent of this act and the
rul es promul gated under this act.

(d) To advise the attorney general or the prosecuting attor-
ney of the county in which the business is conducted that the
conmm ssi oner believes a |icensee, registrant, or person is Vvio-
lating this act. ——ant—the— THE attorney general or prosecuting
attorney —shat—eatuse—the— MAY TAKE appropriate | egal action —te
be—taken— to enjoin the operation of the business or prosecute
violations of this act.

(e) To bring an action in the Inghamcounty circuit court in
t he nane and on behalf of —the— THI S state against the |icensee,
regi strant, or any other person who is participating in, or about
to participate in, any unsafe or injurious practice or act in
violation of this act or a rule pronmulgated under this act, to
enjoin the person fromparticipating in or continuing —steh— THE
practice or engaging in —steh— THE act.

(f) To order a person to cease and desist froma violation
of this act or a rule pronulgated under this act in accordance
with section 16.

(g) To suspend or revoke a license or registration in
accordance with section 29.

(h) To require that restitution be nade in accordance with
section 29.

(i) To assess a civil fine in accordance with section 29.
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(j) To censure a licensee or registrant.

(K)y TO I SSUE AN ORDER TO PRCHI BI T A PERSON FROM BEI NG
EMPLOYED BY, AN AGENT OF, OR CONTROL PERSON OF A LI CENSEE OR REG
| STRANT AS PROVI DED UNDER SECTI ON 18A.

SEC. 18A. (1) IF IN THE OPI NION OF THE COW SSI ONER A
PERSON HAS ENGACGED I N FRAUD, THE COWM SSI ONER MAY SERVE UPON THAT
PERSON A WRI TTEN NOTI CE OF | NTENTI ON TO PROHI BI T THAT PERSON FROM
BEI NG EMPLOYED BY, AN AGENT OF, OR CONTROL PERSON OF A LI CENSEE
OR REG STRANT UNDER THI S ACT OR A LI CENSEE OR REG STRANT UNDER A
FI NANCI AL LI CENSI NG ACT. FOR PURPOSES OF THI S SECTI QN, " FRAUD!
SHALL | NCLUDE ACTI ONABLE FRAUD, ACTUAL OR CONSTRUCTI VE FRAUD,

CRI M NAL FRAUD, EXTRI NSI C OR I NTRI NSI C FRAUD, FRAUD I N THE EXECU-
TION, IN THE | NDUCEMENT, I N FACT, OR IN LAW OR ANY OTHER FORM OF
FRAUD.

(2) A NOTICE | SSUED UNDER SUBSECTI ON (1) SHALL CONTAIN A
STATEMENT OF THE FACTS SUPPORTI NG THE PRCHI Bl TI ON AND, EXCEPT AS
PROVI DED UNDER SUBSECTI ON (7), SET A HEARI NG TO BE HELD NOT MORE
THAN 60 DAYS AFTER THE DATE OF THE NOTICE. | F THE PERSON DCES
NOT APPEAR AT THE HEARI NG HE OR SHE | S CONSI DERED TO HAVE CON-
SENTED TO THE | SSUANCE OF AN ORDER | N ACCORDANCE W TH THE
NOTI CE.

(3) IF AFTER A HEARI NG HELD UNDER SUBSECTI ON (2) THE COWM S-
SI ONER FI NDS THAT ANY OF THE GROUNDS SPECI FI ED I N THE NOTI CE HAVE
BEEN ESTABLI SHED, THE COWVM SSI ONER MAY | SSUE AN ORDER OF SUSPEN-
SION OR PRCHI BI TI ON FROM BEI NG A LI CENSEE OR REG STRANT OR FROM
BEI NG EMPLOYED BY, AN AGENT OF, OR CONTROL PERSON OF ANY LI CENSEE
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OR REG STRANT UNDER THI S ACT OR A LI CENSEE OR REG STRANT UNDER A
FI NANCI AL LI CENSI NG ACT.

(4) AN ORDER | SSUED UNDER SUBSECTION (2) OR (3) |S EFFECTI VE
UPON SERVI CE UPON THE PERSON. THE COWM SSI ONER SHALL ALSO SERVE
A COPY OF THE ORDER UPON THE LI CENSEE OR REGQ STRANT OF WHI CH THE
PERSON | S AN EMPLOYEE, AGENT, OR CONTROL PERSON. THE ORDER
REMAINS | N EFFECT UNTIL IT | S STAYED, MODI FI ED, TERM NATED, OR
SET ASI DE BY THE COWM SSI ONER OR A REVI EW NG COURT.

(5) AFTER 5 YEARS FROM THE DATE OF AN ORDER | SSUED UNDER
SUBSECTI ON (2) OR (3), THE PERSON SUBJECT TO THE ORDER MAY APPLY
TO THE COW SSI ONER TO TERM NATE THE ORDER

(6) I'F THE COW SSI ONER CONSI DERS THAT A PERSON SERVED A
NOTI CE UNDER SUBSECTI ON (1) POSES AN | MM NENT THREAT OF FI NANCI AL
LOSS TO APPLI CANTS FOR MORTGAGE LOANS, THE COWM SSI ONER MAY SERVE
UPON THE PERSON AN ORDER OF SUSPENSI ON FROM BEI NG EMPLOYED BY, AN
AGENT OF, OR CONTROL PERSON OF ANY LI CENSEE OR REGQ STRANT. THE
SUSPENSI ON | S EFFECTI VE ON THE DATE THE ORDER | S | SSUED AND,
UNLESS STAYED BY A COURT, REMAINS I N EFFECT PENDI NG THE COWMPLE-
TION OF A REVI EW AS PROVI DED UNDER THI' S SECTI ON AND THE COWM S-

SI ONER HAS DI SM SSED THE CHARGES SPECI FI ED | N THE ORDER

(7) UNLESS OTHERW SE AGREED TO BY THE COWM SSI ONER AND THE
PERSON SERVED W TH AN ORDER | SSUED UNDER SUBSECTI ON (6), THE
HEARI NG REQUI RED UNDER SUBSECTI ON (2) TO REVI EW THE SUSPENSI ON
SHALL BE HELD NOT EARLI ER THAN 5 DAYS OR LATER THAN 20 DAYS AFTER
THE DATE OF THE NOTI CE.

(8) IF A PERSON IS CONVI CTED OF A FELONY | NVOLVI NG FRAUD,

DI SHONESTY, OR BREACH OF TRUST, THE COWM SSI ONER MAY | SSUE AN
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ORDER SUSPENDI NG OR PROHI Bl TI NG THAT PERSON FROM BEI NG A LI CENSEE
OR REG STRANT AND FROM BEI NG EMPLOYED BY, AN AGENT OF, OR CONTROL
PERSON OF ANY LI CENSEE OR REGQ STRANT UNDER THI S ACT OR A LI CENSEE
OR REG STRANT UNDER A FI NANCI AL LI CENSI NG ACT. AFTER 5 YEARS
FROM THE DATE OF THE ORDER, THE PERSON SUBJECT TO THE ORDER MAY
APPLY TO THE COMM SSI ONER TO TERM NATE THE ORDER

(9) THE COW SSI ONER SHALL MAIL A COPY OF ANY NOTI CE OR
ORDER | SSUED UNDER THI S SECTI ON TO THE LI CENSEE OR REG STRANT OF
VWH CH THE PERSON SUBJECT TO THE NOTI CE OR ORDER IS AN EMPLOYEE,
AGENT, OR CONTROL PERSON

SEC. 18B. (1) A HEARI NG UNDER SECTION 16 OR 18A SHALL BE
CONDUCTED UNDER THE ADM NI STRATI VE PROCEDURES ACT OF 1969, 1969
PA 306, MCL 24.201 TO 24.328. WTH N 30 DAYS AFTER THE COW S-
SI ONER HAS NOTI FI ED THE PARTI ES THAT THE CASE HAS BEEN SUBM TTED
TO HHM OR HER FOR FI NAL DECI SI ON, THE COWM SSI ONER SHALL RENDER A
DECI SI ON THAT SHALL | NCLUDE FI NDI NGS OF FACT SUPPORTI NG THE DEC -
SI ON AND SERVE UPON EACH PARTY TO THE PROCEEDI NG A COPY COF THE
DECI SI ON AND AN ORDER CONSI STENT W TH THE DECI SI ON

(2) EXCEPT FOR A CONSENT ORDER, A PARTY TO THE PROCEEDI NG
OR A PERSON AFFECTED BY AN ORDER | SSUED UNDER SECTI ON 16 OR 18A
MAY OBTAIN A JUDI Cl AL REVI EW OF THE ORDER. A CONSENT CORDER MAY
BE REVI EWVED AS PROVI DED UNDER THE ADM NI STRATI VE PROCEDURES ACT
OF 1969, 1969 PA 306, MCL 24.201 TO 24.328. EXCEPT FOR AN ORDER
UNDER JUDI Cl AL REVI EW THE COWM SSI ONER MAY TERM NATE OR SET
ASI DE ANY ORDER. THE COW SSI ONER MAY TERM NATE OR SET ASI DE AN
ORDER UNDER JUDI Cl AL REVI EW W TH THE PERM SSI ON OF THE COURT.

S01323' 01 (S-1)
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(3) UNLESS ORDERED BY THE COURT, THE COMVENCEMENT OF
PROCEEDI NGS FOR JUDI Cl AL REVI EW UNDER SUBSECTI ON (2) DOES NOT
STAY THE COW SSI ONER S ORDER

SEC. 18C. THE COWM SSI ONER MAY APPLY TO THE CI RCUI T COURT
OF | NGHAM COUNTY FOR THE ENFORCEMENT OF ANY OUTSTANDI NG ORDER
| SSUED UNDER SECTI ON 15, 16, OR 18A.

SEC. 18D. ANY CURRENT OR FORMER EXECUTI VE OFFI CER, DI REC-
TOR, AGENT, OR CONTROL PERSON WHO VI OLATES A FI NAL ORDER | SSUED
UNDER SECTION 18A IS GUILTY OF A M SDEMEANOR PUNI SHABLE BY A FI NE
OF NOT MORE THAN $5, 000. 00 OR | MPRI SONMENT FOR NOT MORE THAN 1
YEAR, OR BOTH

SEC. 18E. A CONTROL PERSON WHO IS SUBJECT TO AN ORDER
| SSUED UNDER SECTI ON 18A AND WHO MEETS ALL OF THE FOLLOW NG
REQUI REMENTS IS NOT I N VI OLATI ON OF THE ORDER:

(A) THE CONTROL PERSON SHALL NOT I N ANY MANNER, DI RECTLY OR
| NDI RECTLY, PARTIClI PATE I N THE CONTROL OF A LI CENSEE OR REQ S-
TRANT AFTER THE DATE THE ORDER | S | SSUED.

(B) THE CONTROL PERSON SHALL W THI N 6 MONTHS AFTER THE DATE
THE ORDER | S FI NAL TRANSFER ANY | NTEREST THE CONTROL PERSON OWNS
I N A LI CENSEE OR REG STRANT TO AN UNRELATED THI RD PARTY.

Sec. 22. It —shat+—be— 1S a violation of this act +— FOR
a licensee or registrant TO DO ANY OF THE FOLLON NG

(a) —bees—not— FAIL TO conduct the business in accordance
W th | aw, —er—has—vrotatetd—anyother—provtston—of— this act, or a

rul e promul gated or order issued under this act.
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(b) —Engages— ENGAGE in fraud, deceit, or nmaterial
m srepresentation in connection with any transacti on governed by
this act.

(c) Intentionally or due to gross or wanton negli gence,
repeatedly —fatt+s— FAIL to provide borrowers material disclosures
of information as required by —state—or—+federal— | aw

(d) —Suppresses—or—wthhotds— SUPPRESS OR W THHOLD from t he
conmm ssioner any information that the |icensee or registrant pos-
sesses and that, if submtted, would have nade the |icensee or
registrant ineligible for licensing or registration under this
act or would have warranted the conm ssioner's denial of a
license application or refusal to accept a registration.

(e) —Viotates—anyproviston—of—~Act—No—125—o6fthePubtie
Aets—of—1966,—betng——seectons—565—161+to0565—163—of theMechtgan
Conpirted—taws— FAIL TO COWLY W TH 1966 PA 125, MCL 565.161 TO
565. 164, regqul ating the handling of nortgage escrow accounts by
nort gagees.

(f) Until proper disbursement is nade, —fat+s— FAIL to place
in a trust or escrow account held by a federally insured deposi -
tory financial institution in a manner approved by the conm s-

si oner any noney, funds, deposits, checks, drafts, or other nego-

tiable instrunents received by —anortgagebroker—nortgage

a—ortgage—toan—that—the—person— THE LI CENSEE THAT THE BORROVER

is obligated to pay to a third party, including anbunts paid to
t he hol der of the nortgage | oan, anounts for property taxes and

i nsurance prem uns, or anounts paid under an agreenent that

S01323' 01 (S-1)
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requires if the nortgage loan is not closed the anpbunts paid
shal | be refunded to the prospective borrower or if the nortgage
| oan is closed the ambunts paid shall be applied to fees and
costs incurred at the tine the nortgage |loan is closed. Fees and
costs include, but are not limted to, title insurance prem uns
and recording fees. Fees and costs do not include anmounts paid
to cover costs incurred to process the nortgage | oan application,
to obtain an appraisal, or to receive a credit report.

(g) —Refuses— REFUSE to permt an exami nation or investiga-
tion by the comm ssioner of the books and affairs of the |icensee
or registrant, or has refused or failed, within a reasonable
time, to furnish any information or nake any report that may be
requi red by the comm ssioner —purstant—to— UNDER this act.

(h) —+s— TO BE convicted of a felony, or any ni sdemeanor of
whi ch an essential elenent is fraud.

(1) —Refuses—or—Fatt+s— REFUSE OR FAIL to pay, within a rea-
sonable tine, those expenses assessed to the |icensee or regis-
trant —purstant—te— UNDER this act.

(j) —Fat+s— FAIL to nmake restitution after having been
ordered to do so by the conm ssioner or an adm ni strative agency,
or —fat+s— FAIL to nake restitution or pay damages to persons
injured by the licensee's or registrant's business transactions
after having been ordered to do so by a court.

(k) —Fat+s— FAIL to nake a nortgage | oan —purstant—to,—and
in accordance with — a witten conmtnment to nake a nortgage

| oan issued to, and accepted by, a person when the person has

S01323' 01 (S-1)
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timely and completely satisfied all the conditions of the
comm t nent —pr+or—to— BEFORE the expiration of the commtnent.

(1) —Reguires— REQUI RE a prospective borrower to deal exclu-
sively wwth the licensee or registrant in regard to a nortgage
| oan appli cati on.

(m —Fakes— TAKE a security interest in real property before
closing the nortgage | oan to secure paynent of fees assessed in
connection with a nortgage | oan application.

(N) EXCEPT AS PROVI DED UNDER SECTI ON 18E, KNOW NGLY PERM T A
PERSON TO VI OLATE AN ORDER THAT HAS BEEN | SSUED UNDER THI S ACT OR
ANY OTHER FI NANCI AL LI CENSI NG ACT THAT PROHI BI TS THAT PERSON FROM
BEI NG EMPLOYED BY, AN AGENT OF, OR A CONTROL PERSON OF THE
LI CENSEE OR REG STRANT.
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