© 00 N o o b~ W N PP

SB779, As Passed House, May 9, 2002

HOUSE SUBSTI TUTE FOR
SENATE BILL NO. 779

A bill to anmend 1939 PA 21, entitled
"Regul atory | oan act,"”
by amendi ng sections 1 and 12 (MCL 493.1 and 493.12), as anended
by 2001 PA 270, and by addi ng sections 9a, 9b, 9c, 9d, 9e, 9f,
and 9g.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. (1) This act shall be known and may be cited as the
"regul atory | oan act".

(2) As used in this act:

(a) "Advertising" means publishing or broadcasting, or caus-
ing to be published or broadcast, material that has been prepared
for public distribution by neans of newspapers, nmagazi nes, or
el ectronic media. Advertising does not include a stockhol der
communi cation, such as an annual report, interimfinancial

report, registration statenent, security, prospectus, application
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for listing a security on a stock exchange, or proxy materials.
Advertising does not include a comunication addressed to a
person who has previously executed a | oan agreenent relative to
t hat person's account.

(b) "Assets" nmeans |iquid assets, collectible | oans made in
accordance with this act, and personal property acquired in the
general conduct of business transacted under this act.

(c) "Conmm ssioner"” neans the comm ssioner of the office of
financial and insurance services in the departnent of consuner
and industry services.

(D) "CONTROL PERSON' MEANS A DI RECTOR OR EXECUTI VE OFFI CER
OF A LI CENSEE OR A PERSON WHO HAS THE AUTHORI TY TO PARTI Cl PATE I N
THE DI RECTI ON, DI RECTLY OR | NDI RECTLY THROUGH 1 OR MORE OTHER
PERSONS, OF THE MANAGEMENT OR POLI CIES OF A LI CENSEE.

(E) "EXECUTI VE OFFI CER' MEANS AN OFFI CER, MEMBER, OR PARTNER
OF A LI CENSEE, | NCLUDI NG CH EF EXECUTI VE OFFI CER, PRESI DENT, VI CE
PRESI DENT, CHI EF FI NANCI AL OFFI CER, CONTROLLER, COWPLI ANCE OFFI -
CER, OR ANY OTHER SI M LAR POsI Tl ON.

(F) "FINANCI AL LI CENSI NG ACT" MEANS ANY ACT LI STED I N SEC-
TION 2 OF THE CONSUMER FI NANCI AL SERVI CES ACT, 1988 PA 161, MCL
487. 2052.

(G "LICENSE'" MEANS A SINGLE LI CENSE | SSUED TO A SI NGLE
PLACE OF BUSI NESS.

(H —eH)— "Licensee" neans a person licensed or required to

be |licensed under this act.
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(I') —€e)y— "Liquid assets" nmeans cash, unrestricted deposits
in banks, and readily marketable securities at their then nmarket
val ue.

(J) "LOAN' OR "REGULATORY LOAN' MEANS A LOAN MADE BY A
LI CENSEE TO AN | NDI VI DUAL FOR PERSONAL, FAM LY, OR HOUSEHOLD USE.

(K) —H)— "Person" nmeans an individual, partnership, associ-
ation, corporation, limted liability conpany, or other |egal
entity.

SEC. 9A. (1) IF IN THE OPINION OF THE COW SSI ONER A
LICENSEE IS, HAS, OR IS ABOUT TO ENGAGE | N A PRACTI CE THAT POSES
A THREAT OF FI NANCI AL LOSS OR THREAT TO THE PUBLI C VELFARE OR | S,
HAS, OR | S ABOUT TO VI OLATE A LAW OR RULE, THE COW SSI ONER MAY
SERVE A NOTI CE OF | NTENTION TO | SSUE A CEASE AND DESI ST ORDER AS
PROVI DED | N SUBSECTI ON (2).

(2) A NOTI CE SERVED UNDER THI S SECTI ON SHALL CONTAIN A
STATEMENT OF THE FACTS CONSTI TUTI NG THE ALLEGED PRACTI CE OR VI O
LATION AND FI X A TI ME AND PLACE AT WHI CH A HEARI NG W LL BE HELD
TO DETERM NE WHETHER AN ORDER TO CEASE AND DESI ST SHOULD BE
| SSUED AGAI NST THE LI CENSEE.

(3) IF THE LI CENSEE FAILS TO APPEAR AT THE HEARI NG BY A DULY
AUTHORI ZED REPRESENTATI VE, THE LI CENSEE SHALL HAVE CONSENTED TO
THE | SSUANCE OF THE CEASE AND DESI ST ORDER.

(4) IN THE EVENT OF CONSENT UNDER SUBSECTION (3) OR I F, UPON
THE RECORD MADE AT THE HEARI NG THE COWM SSI ONER FI NDS THAT THE
PRACTI CE OR VI OLATI ON SPECI FI ED I N THE NOTI CE HAS BEEN ESTAB-

LI SHED, THE COWM SSI ONER MAY SERVE UPON THE LI CENSEE AN ORDER TO
CEASE AND DESI ST FROM THE PRACTI CE OR VI OLATI ON. THE ORDER MAY
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REQUI RE THE LI CENSEE AND | TS OFFI CERS, DI RECTORS, MEMBERS,
PARTNERS, TRUSTEES, EMPLOYEES, AGENTS, AND CONTROL PERSONS TO
CEASE AND DESI ST FROM THE PRACTI CE OR VI OLATI ON AND TO TAKE
AFFI RVATI VE ACTI ON TO CORRECT THE CONDI TI ONS RESULTI NG FROM THE
PRACTI CE OR VI OLATI O\.

(5) EXCEPT AS PROVIDED I N SUBSECTION (6) OR TO THE EXTENT IT
| S STAYED, MODI FI ED, TERM NATED, OR SET ASI DE BY THE COWM SSI ONER
OR A COURT, A CEASE AND DESI ST ORDER SHALL BECOVE EFFECTI VE ON
THE DATE OF SERVI CE.

(6) A CEASE AND DESI ST ORDER | SSUED UPON CONSENT SHALL
BECOVE EFFECTI VE AT THE TI ME SPECI FI ED | N THE ORDER AND REMAI N
EFFECTI VE AND ENFORCEABLE AS PROVI DED | N THE ORDER

SEC. 9B. (1) AS PROVIDED I N SECTION 10, THE COWM SSI ONER
MAY | NVESTI GATE OR CONDUCT AN EXAM NATI ON CF ANY PERSON AND CON-
DUCT HEARI NGS AS THE COVM SSI ONER CONSI DERS NECESSARY TO DETER-
M NE WHETHER A LI CENSEE OR ANY OTHER PERSON HAS VI OLATED THI S
ACT, OR WHETHER A LI CENSEE HAS CONDUCTED BUSI NESS | N A MANNER
THAT WOULD JUSTI FY SUSPENSI ON OR REVOCATI ON OF | TS LI CENSE.

(2) UPON THE FILING OF A COVPLAI NT OR THE TAKI NG OF ACTI ON
AGAI NST A LI CENSEE UNDER SECTI ON 9C, THE COWM SSI ONER MAY | SSUE
AND SERVE UPON A LI CENSEE AN ORDER SUSPENDI NG THAT PERSON S
LI CENSE. THE ORDER SHALL BE SUPPORTED BY AN AFFI DAVIT FROM A
PERSON FAM LI AR WTH THE FACTS SET FORTH I N THE AFFI DAVI T AND
SHALL CONTAI N | NFORVATI ON THAT AN | MM NENT THREAT OF FI NANCI AL
LOSS OR THREAT TO THE PUBLI C WELFARE EXI STS.

(3) UPON SERVI CE OF THE ORDER UNDER SUBSECTION (2), THE
LI CENSEE SHALL HAVE 20 DAYS TO FILE WTH THE COVM SSI ONER A
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REQUEST FOR A HEARI NG THE HEARI NG SHALL BE SCHEDULED W THI N 20
DAYS OF THE RECEI PT OF A REQUEST FI LED UNDER THI S SUBSECTI ON.

(4) A SUSPENSI ON OF A LI CENSE UNDER THI' S SECTI ON SHALL CON-
TINUE UNTIL THE COWM SSI ONER FI NDS THAT THE THREAT OF FI NANCI AL
LOSS OR THREAT TO THE PUBLI C WELFARE NO LONGER EXI STS.

SEC. 9C. (1) IF IN THE OPINION OF THE COW SSI ONER A PERSON
HAS ENGAGED | N FRAUD, THE COWM SSI ONER MAY SERVE UPON THAT PERSON
A VRI TTEN NOTI CE OF | NTENTI ON TO PRCOHI BI T THAT PERSON FROM BEI NG
EMPLOYED BY, AN AGENT OF, OR CONTROL PERSON COF A LI CENSEE UNDER
THI'S ACT OR A LI CENSEE OR REG STRANT UNDER A FI NANCI AL LI CENSI NG
ACT. FOR PURPOSES OF THI' S SECTI ON, "FRAUD' SHALL | NCLUDE ACTI ON-
ABLE FRAUD, ACTUAL OR CONSTRUCTI VE FRAUD, CRI M NAL FRAUD, EXTRI N-
SIC OR I NTRINSI C FRAUD, FRAUD I N THE EXECUTI ON, I N THE | NDUCE-
MENT, I N FACT, OR IN LAW OR ANY OTHER FORM OF FRAUD.

(2) A NOTI CE | SSUED UNDER SUBSECTI ON (1) SHALL CONTAIN A
STATEMENT OF THE FACTS SUPPORTI NG THE PROHI Bl TI ON AND, EXCEPT AS
PROVI DED UNDER SUBSECTI ON (7), SET A HEARI NG TO BE HELD NOT MORE
THAN 60 DAYS AFTER THE DATE OF THE NOTI CE. | F THE PERSON DOES
NOT APPEAR AT THE HEARI NG HE OR SHE | S CONSI DERED TO HAVE CON
SENTED TO THE | SSUANCE OF AN ORDER | N ACCORDANCE W TH THE
NOTI CE.

(3) IF AFTER A HEARI NG HELD UNDER SUBSECTI ON (2) THE COW S-
SI ONER FI NDS THAT ANY OF THE GROUNDS SPECI FI ED | N THE NOTI CE HAVE
BEEN ESTABLI SHED, THE COWM SSI ONER MAY | SSUE AN CRDER OF SUSPEN-
SION OR PROHI BI TI ON FROM BEI NG A LI CENSEE OR REG STRANT OR FROM
BEI NG EMPLOYED BY, AN AGENT OF, OR CONTROL PERSON OF ANY LI CENSEE
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UNDER THI S ACT OR A LI CENSEE OR REG STRANT UNDER A FI NANCI AL
LI CENSI NG ACT.

(4) AN ORDER | SSUED UNDER SUBSECTION (2) OR (3) IS EFFECTI VE
UPON SERVI CE UPON THE PERSON. THE COWM SSI ONER SHALL ALSO SERVE
A COPY OF THE ORDER UPON THE LI CENSEE OF WHI CH THE PERSON | S AN
EMPLOYEE, AGENT, OR CONTROL PERSON. THE ORDER REMAI NS | N EFFECT
UNTIL IT IS STAYED, MODI FI ED, TERM NATED, OR SET ASI DE BY THE
COW SSI ONER OR A REVI EW NG COURT.

(5) AFTER 5 YEARS FROM THE DATE OF AN ORDER | SSUED UNDER
SUBSECTI ON (2) OR (3), THE PERSON SUBJECT TO THE ORDER MAY APPLY
TO THE COW SSI ONER TO TERM NATE THE ORDER.

(6) I'F THE COVM SSI ONER CONSI DERS THAT A PERSON SERVED A
NOTI CE UNDER SUBSECTI ON (1) POSES AN | MM NENT THREAT OF FI NANCI AL
LOSS TO APPLI CANTS FOR LOANS, MORTGACE LOANS, SECONDARY MORTGAGE
LOANS, CREDI T CARD ARRANGEMENTS, OR | NSTALLMENT SALES CREDI T,
BORROVNERS ON LOANS, OBLI GORS ON | NSTALLMENT SALE CONTRACTS, LOAN
SERVI CI NG CUSTOVERS, PURCHASERS COF MORTGACGE LOANS OR | NTERESTS I N
MORTGAGE LOANS, OR PURCHASERS OF CHECKS FROM A LI CENSEE, THE COw
M SSI ONER MAY SERVE UPON THE PERSON AN CRDER OF SUSPENSI ON FROM
BEI NG EMPLOYED BY, AN AGENT OF, OR CONTROL PERSON OF ANY
LI CENSEE. THE SUSPENSI ON | S EFFECTI VE ON THE DATE THE ORDER I S
| SSUED AND, UNLESS STAYED BY A COURT, REMAINS I N EFFECT PENDI NG
THE COVPLETI ON OF A REVI EW AS PROVI DED UNDER THI S SECTI ON AND THE
COW SSI ONER HAS DI SM SSED THE CHARGES SPECI FI ED | N THE ORDER.

(7) UNLESS OTHERW SE AGREED TO BY THE COWM SSI ONER AND THE
PERSON SERVED W TH AN ORDER | SSUED UNDER SUBSECTI ON (6), THE
HEARI NG REQUI RED UNDER SUBSECTI ON (2) TO REVI EW THE SUSPENSI ON
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SHALL BE HELD NOT EARLI ER THAN 5 DAYS OR LATER THAN 20 DAYS AFTER
THE DATE OF THE NOTI CE.

(8) I'F A PERSON IS CONVI CTED OF A FELONY | NVOLVI NG FRAUD,
DI SHONESTY, OR BREACH OF TRUST, THE COWM SSI ONER MAY | SSUE AN
ORDER SUSPENDI NG OR PROCHI BI TI NG THAT PERSON FROM BEI NG A LI CENSEE
AND FROM BEI NG EMPLOYED BY, AN AGENT OF, OR CONTRCL PERSON OF ANY
LI CENSEE UNDER THI S ACT OR A LI CENSEE OR REG STRANT UNDER A
FI NANCI AL LI CENSI NG ACT. AFTER 5 YEARS FROM THE DATE OF THE
ORDER, THE PERSON SUBJECT TO THE ORDER MAY APPLY TO THE COW S-
SI ONER TO TERM NATE THE ORDER

(9) THE COWM SSI ONER SHALL MAIL A COPY OF ANY NOTI CE OR
ORDER | SSUED UNDER THI' S SECTI ON TO THE LI CENSEE OF WHI CH THE
PERSON SUBJECT TO THE NOTI CE OR ORDER IS AN EMPLOYEE, AGENT, OR
CONTROL PERSON.

SEC. 9D. (1) A HEARI NG UNDER SECTIONS 9, 9A, AND 9C SHALL
BE CONDUCTED UNDER THE ADM NI STRATI VE PROCEDURES ACT OF 1969,
1969 PA 306, MCL 24.201 TO 24.328. WTH N 30 DAYS AFTER THE COW
M SSI ONER HAS NOTI FI ED THE PARTI ES THAT THE CASE HAS BEEN SUBM T-
TED TO HM OR HER FOR FI NAL DECI SI ON, THE COWM SSI ONER SHALL
RENDER A DECI SI ON THAT SHALL | NCLUDE FI NDI NGS OF FACT SUPPORTI NG
THE DECI SI ON AND SERVE UPON EACH PARTY TO THE PROCEEDI NG A COPY
OF THE DECI SI ON AND AN CRDER CONSI STENT W TH THE DECI SI ON.

(2) EXCEPT FOR A CONSENT ORDER, A PARTY TO THE PROCEEDI NG OR
A PERSON AFFECTED BY AN ORDER | SSUED UNDER SECTI ONS 9, 9A, AND 9C
MAY OBTAIN A JUDI CIl AL REVI EW OF THE ORDER. A CONSENT ORDER MAY
BE REVI EMED AS PROVI DED UNDER THE ADM NI STRATI VE PROCEDURES ACT
OF 1969, 1969 PA 306, MCL 24.201 TO 24.328. EXCEPT FOR AN ORDER
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UNDER JUDI Cl AL REVI EW THE COWM SSI ONER MAY TERM NATE OR SET
ASI DE ANY ORDER. THE COWM SSI ONER MAY TERM NATE OR SET ASI DE AN
ORDER UNDER JUDI Cl AL REVI EWW TH THE PERM SSI ON OF THE COURT.

(3) UNLESS ORDERED BY THE COURT, THE COMMENCEMENT OF PRO-
CEEDI NGS FOR JUDI Cl AL REVI EW UNDER SUBSECTI ON (2) DOES NOT STAY
THE COWM SSI ONER S ORDER.

SEC. 9E. THE COWM SSI ONER MAY APPLY TO THE CI RCUI T COURT OF
| NGHAM COUNTY FOR THE ENFORCEMENT OF ANY OUTSTANDI NG ORDER | SSUED
UNDER SECTION 9, 9A, 9B, OR 9C.

SEC. 9F. ANY CURRENT OR FORMER EXECUTI VE OFFI CER, DI RECTOR,
ACGENT, OR CONTRCL PERSON WHO VI OLATES A FI NAL ORDER | SSUED UNDER
SECTION 9C | S GULTY OF A M SDEMEANOR PUNI SHABLE BY A FI NE OF NOT
MORE THAN $5, 000. 00 OR | MPRI SONMENT FOR NOT MORE THAN 1 YEAR, OR
BOTH.

SEC. 9G A CONTROL PERSON WHO | S SUBJECT TO AN ORDER | SSUED
UNDER SECTI ON 9C AND WHO MEETS ALL OF THE FOLLOW NG REQUI REMENTS
'S NOT I N VI OLATI ON OF THE ORDER:

(A) THE CONTROL PERSON SHALL NOT I N ANY MANNER, DI RECTLY OR
| NDI RECTLY, PARTI ClI PATE | N THE CONTROL OF A LI CENSEE AFTER THE
DATE THE ORDER | S | SSUED.

(B) THE CONTROL PERSON SHALL W THI N 6 MONTHS AFTER THE DATE
THE ORDER | S FI NAL TRANSFER ANY | NTEREST THE CONTROL PERSON OMNS
I N A LI CENSEE TO AN UNRELATED THI RD PARTY.

Sec. 12. (1) A licensee or other person shall not adver-
tise, print, display, publish, distribute, or broadcast or cause
or permt to be advertised, printed, displayed, published,

di stributed, or broadcast, in any manner what soever a fal se,
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m sl eadi ng, or deceptive statement or representation with regard
to the rates, ternms, or conditions for the | ending of noney,
credit, goods, or things in action.

(2) Alicensee shall not take a lien upon real estate as
security for a | oan made under this act, except a lien acquired
by execution or otherw se after the entry of a judgnent.

(3) Alicensee shall not take a confession of judgnment or a
power of attorney to appear or to confess judgnent on behalf of a
borrower. A licensee shall not take a note or evidence of
i ndebt edness that does not accurately disclose the actual anount
of the loan, the time for which it is nade, and the agreed rate
of charge, or an instrument in which blanks are left to be filled
in after execution.

(4) A licensee shall not discrimnate against a person in
the extension of credit on the basis of sex or nmarital status.

(5) EXCEPT AS PROVI DED UNDER SECTI ON 9G, A LI CENSEE SHALL
NOT KNOW NGLY PERM T A PERSON TO VI OLATE AN ORDER THAT HAS BEEN
| SSUED UNDER THI S ACT OR ANY OTHER FI NANCI AL LI CENSI NG ACT THAT
PROHI BI TS THAT PERSON FROM BEI NG EMPLOYED BY, AN AGENT OF, OR A
CONTROL PERSON OF THE LI CENSEE
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