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SB 406, As Passed Senate, May 10, 2001

SUBSTI TUTE FOR
SENATE BI LL NO. 406

A bill to amend 1980 PA 497, entitled
"Construction lien act,"
by anmendi ng section 110 (MCL 570.1110), as anended by 1982 PA
17.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 110. (1) A contractor shall provide a sworn statenent
to the owner or lessee in each of the follow ng circunstances:

(a) When paynent is due to the contractor fromthe owner or
| essee or when the contractor requests paynent fromthe owner or
| essee.

(b) When a demand for the sworn statenment has been nade by
or on behalf of the owner or |essee.

(2) A subcontractor shall provide a sworn statenent to the
owner or | essee when a demand for the sworn statement has been

made by or on behalf of the owner or |essee.
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(3) A subcontractor shall provide a sworn statenent to the
contractor when paynent is due to the subcontractor fromthe con-
tractor or when the subcontractor requests paynent fromthe
contractor.

(4) The sworn statenent shall |ist each subcontractor and
supplier with whomthe person issuing the sworn statenment has
contracted relative to the inprovenent to the real property. The
sworn statenent shall contain a list of |aborers with whomthe
person issuing the sworn statenment has contracted relative to the
i nprovenent to the real property and for whom paynent for wages
or fringe benefits and w thhol di ngs are due but unpaid and the
item zed anmount of such wages or fringe benefits and
wi t hhol di ngs. The sworn statenent shall be in substantially the

following form
SWORN STATEMENT

State of M chigan
County of ....... 5S:

............ ( DEPONENT), bei ng —duly— sworn, —deposes—and
says— STATES THE FOLLOW NG

—Fhat— ......... is the (contractor) (subcontractor) for an
i nprovenent to the foll ow ng —desertbed— real property —sttuated—
2 County, M chigan, described as foll ows:

(insert legal description of property)
—Fhat—the— THE following is a statenent of each
subcontractor and supplier, and | aborer —— for —whichtaborer
the— WHOM paynent of wages or fringe benefits and withholdings is

S01930° 01 (S-1)
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Senate Bill No. 406 3
due but unpaid, with whomthe (contractor) (subcontractor) has
(contracted) (subcontracted) for performance under the contract
with the owner or | essee —thereof— OF THE PROPERTY, and —that—
t he amounts due to the persons as of the date —hereof— OF TH S
STATEMENT are correctly and fully set forth opposite their nanes:
——as—fotHows—
Anmount of
| aborer
Nane of fringe
subcon- Bal ance Ampunt of benefits
tractor, Type of to | aborer and wth-
supplier, inprove- Tot al Anmount Anmount conpletemages due hol di ngs
or nment contract already currently  (op-_ buf due bu
| aborer furnished price pai d oW ng tional) unpaid unpai d
................................... Foi ]G e

(Sone colums are not applicable to all persons listed)

—Fhat—the— THE contractor has not procured material from or
subcontracted with, any person other than those set forth —above—
and owes no noney for the inprovenment other than the suns set
forth. —above—

MAKE THI S statenment as the (contractor) (subcontractor) or as

......... of the (contractor) (subcontractor) —fer—thepurpose—of
representing— TO REPRESENT to the owner or |essee of the

—above-describedpremses— PROPERTY and his or her agents that
t he —above-desecribed— property is free fromclains of construc-

tion liens, or the possibility of construction |iens, except as
specifically set forth —above— IN TH S STATEMENT and except for
clainms of construction |iens by | aborers —whiech— THAT may be

S01930° 01 (S-1)



© 00 N O O A W N P

e
N PO

R
~w

N NN R R R R R
N B O © 0 N O O

NN
~W

N N N DN
0o N o O

SB 406, As Passed Senate, May 10, 2001
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provi ded —pursuant—to— UNDER section 109 of the construction lien

act, Ac No—497—© he—Pubtic—Acts o 980—as anended beithg

570.1109.

WARNI NG TO OMNER OR LESSEE: AN OMNER OR LESSEE OF THE
—ABOVE-DESERIBED— PROPERTY MAY NOT RELY ON THI S SWORN STATEMENT
TO AVO D THE CLAIM OF A SUBCONTRACTOR, SUPPLI ER, OR LABORER VHO
HAS PROVI DED A NOTI CE OF FURNI SHI NG OR A LABORER WHO MAY PROVI DE
A NOTI CE OF FURNI SHI NG —PURSUANT—TO- UNDER SECTI ON 109 OF THE
CONSTRUCTI ON LI EN ACT, 1980 PA 497, MCL 570. 1109, TO THE DESI GNEE
OR TO THE OMNER OR LESSEE | F THE DESI GNEE |'S NOT NAMED OR HAS
DI ED.

Deponent
WARNI NG TO DEPONENT: A PERSON —— VWHO —W-THHNFENT—TO
PEFRAUD— d VES A FALSE SWORN STATEMENT W TH | NTENT TO DEFRAUD | S
SUBJECT TO CRIM NAL PENALTIES AS PROVIDED I N SECTION 110 OF THE
CONSTRUCTI ON LI EN ACT, —ACFNO—497 O THEPUBLIHC-ACTS—OF1980+

1980 PA 497, MCL 570.1110.
Subscri bed and sworn to before ne ON —thts—————— day—of

My comm SSi 0N eXPireS: ...
(5) The contractor or subcontractor —shalH— IS not —be—
required to list in the sworn statenent material furnished by the

contractor or subcontractor out of his or her own inventory —

S01930° 01 (S-1)
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and—which—has— THAT WAS not —been— purchased specifically for
—the—purpose—of— performng the contract.

(6) After the contractor or subcontractor provides the sworn
statenent, the owner or |essee may withhold or, upon witten
demand fromthe contractor shall w thhold, fromthe anmobunt —whiech
ts— due or to becone due to the contractor or to the subcontrac-

tor for work already performed —— an anount sufficient to pay
all sunms —whteh—are— due to subcontractors, —oer—to— suppliers, or
—to— | aborers, as shown by the sworn statenent, or —whiech—+s— due
to lien claimants who have provided a notice of furnishing
—purstuant—to— UNDER section 109. Fromthe anount w thheld, the
owner or |essee may directly pay subcontractors, suppliers, or

| aborers the anmount they are due as shown by the sworn
statenent. |If the contract provides for paynents by the owner to
t he general contractor ——+f—any;— in the normal course of con-

struction, but the owner elects to pay lien claimants directly
—purstant—to— UNDER this section, the first tine the ower elects
to make paynent directly to a lien clainmant, he or she shall pro-
vide at |east 5 business days’ notice to the general contractor
of the intention to make direct paynent. Subsequent direct dis-
bursenments to lien claimnts need not be preceded by the 5-day
notice provided in this section unless the owner first returns to
the practice of paying all suns to the general contractor. As
bet ween the owner or |essee and the contractor or subcontractor,
all paynments made —purstant—to— UNDER this subsecti on —shatt—be—
ARE considered the sane as if paid directly to the contractor or
subcontractor. If an anount is wthheld —purstant—to— UNDER this

S01930° 01 (S-1)
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subsection fromthe contractor or subcontractor, the owner or

| essee, upon request, shall prepare and provide to the contractor
or subcontractor an item zed statenent of the suns withheld. |If
an amount is paid directly to a lien clai mant —pursuant—to— UNDER
this section, the owner or |essee shall, if requested by the con-
tractor or subcontractor, provide to the contractor or subcon-
tractor an item zed statenent of the suns paid.

(7) An owner, |essee, designhee, nortgagee, or contractor may
rely on a sworn statenent prepared by a party other than hinself
or herself to avoid the claimof a subcontractor, supplier, or
| aborer unl ess the subcontractor, supplier, or |aborer has pro-
vided a notice of furnishing as required —by— UNDER section 109
or unless the notice of furnishing is excused —purstant—to— UNDER
section 108 or 108a.

(8) If a contractor fails to provide a sworn statenent to
the owner or | essee —prior—to—the— BEFORE recording —of— the
contractor’s claimof lien, the contractor’s construction lien
—shal+— 1S not be— invalid. However, the contractor —shalt— IS
not —be— entitled to any paynent, and a conplaint, cross-claim
or counterclaimmay not be filed to enforce the construction
lien, until the sworn statenent has been provi ded.

(9) If a subcontractor fails to provide a sworn statenent
—purstant—to— UNDER subsection (2) to the owner or |essee —prior
to—the— BEFORE recordi ng —ef— the subcontractor’s claimof |ien,

t he subcontractor’s construction |lien —shatHt——mot—be—+nvalid— IS
VALI D. However, a conplaint, cross-claim or counterclai mnmay

S01930° 01 (S-1)



© 00 N O O A W N P

N NN NNDNDNNDNERRPRPRPERRPREPRPRP PP
N~ o 00N WN P O © N O b wN PPk O

SB 406, As Passed Senate, May 10, 2001
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not be filed to enforce the construction lien until the sworn
st at ement has been provi ded.

(10) A contractor or subcontractor who ——wth—intent—to
defraud,— DESI RES TO DRAW MONEY AND gi ves or causes to be given
to any owner or |essee ——when—Hheor—shedestresto drawnoney,—
a sworn statenment —as— required by this section —whieh— THAT is
—+na—Ffact— false, WTH INTENT TO DEFRAUD, is guilty of a
—nisderreanor—f— CRI ME AS FOLLOWS:

(A) IF the statenent involved is for —$106-00—06r— | ess —and
a—fetony—+f—+t—+s—for—rmorethan—$160-060— THAN $200. 00, THE CON
TRACTOR OR SUBCONTRACTOR | S GUILTY OF A M SDEMEANOR PUNI SHABLE BY
| MPRI SONVENT FOR NOT MORE THAN 93 DAYS OR A FINE OF NOT MORE THAN
$500. 00 OR 3 TI MES THE STATEMENT AMOUNT, WH CHEVER | S GREATER, OR
BOTH | MPRI SONVENT AND A FI NE.

(B) I'F ANY OF THE FOLLOW NG APPLY, THE CONTRACTOR OR SUBCON-
TRACTOR IS GUILTY OF A M SDEMEANCOR PUNI SHABLE BY | MPRI SONVENT FOR
NOT MORE THAN 1 YEAR OR A FI NE OF NOT MORE THAN $2, 000.00 OR 3
TI MES THE STATEMENT AMOUNT, WH CHEVER | S GREATER, OR BOTH | MPRI S-
ONMENT AND A FI NE:

(i) THE STATEMENT | NVOLVED | S FOR $200. 00 OR MORE BUT LESS
THAN $1, 000. 00.

(ii) THE CONTRACTOR OR SUBCONTRACTOR VI OLATES SuUBDI VI SI ON
(A) AND HAS 1 OR MORE PRI OR CONVI CTI ONS FOR COW TTI NG OR
ATTEMPTI NG TO COW T AN OFFENSE UNDER THI S ACT.

(O |IF ANY OF THE FOLLOW NG APPLY, THE CONTRACTOR OR SUBCON-
TRACTOR | S GUILTY OF A FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOT
MORE THAN 5 YEARS OR A FI NE OF NOT MORE THAN $10, 000.00 OR 3

S01930° 01 (S-1)
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TI MES THE STATEMENT AMOUNT, WH CHEVER | S GREATER, OR BOTH
| MPRI SONVENT AND A FI NE:

(i) THE STATEMENT | NVOLVED | S FOR $1, 000. 00 OR MORE BUT LESS
THAN $20, 000. 00.

(ii) THE CONTRACTOR OR SUBCONTRACTOR VI OLATES
SUBDI VI SI ON (B) (i) AND HAS 1 OR MORE PRI OR CONVI CTI ONS FOR VI O
LATI NG OR ATTEMPTI NG TO VI OLATE THIS ACT. FOR PURPCSES OF THI' S
SUBPARAGRAPH, HOWEVER, A PRI OR CONVI CTI ON DOES NOT | NCLUDE A CON
VI CTI ON FOR VI OLATI NG OR ATTEMPTI NG TO VI OLATE SUBDI VI SION (A) OR
(B) (ii) .

(D) I'F ANY OF THE FOLLOW NG APPLY, THE CONTRACTOR OR SUBCON-
TRACTOR IS GUILTY OF A FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOT
MORE THAN 10 YEARS OR A FINE OF NOT MORE THAN $15, 000. 00 OR 3
TI MES THE STATEMENT AMOUNT, WHI CHEVER | S GREATER, OR BOTH | MPRI S-
ONMENT AND A FI NE:

(i) THE STATEMENT | NVOLVED | S FOR $20, 000. 00 OR MORE.

(i) THE CONTRACTOR OR SUBCONTRACTOR VI OLATES
SUBDI VI SION (C) (i) AND HAS 2 OR MORE PRI OR CONVI CTI ONS FOR COw
M TTI NG OR ATTEMPTI NG TO COMWM T AN OFFENSE UNDER THI S ACT. FOR
PURPOSES OF THI S SUBPARAGRAPH, HOWEVER, A PRI OR CONVI CTI ON DOES
NOT | NCLUDE A CONVI CTI ON FOR VI OLATI NG OR ATTEMPTI NG TO VI OLATE
SUBDI VI SION (A) OR (B)(ii).

(11) STATEMENTS | NVOLVED | N SEPARATE | NCI DENTS PURSUANT TO A
SCHEME OR COURSE OF CONDUCT W THI N ANY 12- MONTH PERI CD MAY BE
AGGREGATED TO DETERM NE THE TOTAL AMOUNT | NVOLVED | N THE
STATEMENTS.

S01930° 01 (S-1)
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(12) |IF THE PROSECUTI NG ATTORNEY | NTENDS TO SEEK AN ENHANCED
SENTENCE BASED UPON THE DEFENDANT HAVI NG 1 OR MORE PRI OR
CONVI CTI ONS, THE PROSECUTI NG ATTORNEY SHALL | NCLUDE ON THE COM
PLAI NT AND | NFORVATI ON A STATEMENT LI STI NG THE PRI OR CONVI CTI ON
OR CONVI CTI ONS. THE EXI STENCE OF THE DEFENDANT' S PRI OR CONVI C-
TI ON OR CONVI CTI ONS SHALL BE DETERM NED BY THE COURT, W THOUT A
JURY, AT SENTENCI NG OR AT A SEPARATE HEARI NG FOR THAT PURPOSE
BEFORE SENTENCI NG. THE EXI STENCE OF A PRI OR CONVI CTI ON MAY BE
ESTABLI SHED BY ANY EVI DENCE RELEVANT FOR THAT PURPOSE, | NCLUDI NG
BUT NOT LIMTED TO, 1 OR MORE OF THE FOLLOW NG

(A) A COPY OF THE JUDGVENT OF CONVI CTI ON.

(B) A TRANSCRI PT OF A PRIOR TRI AL, PLEA- TAKING OR
SENTENCI NG.

(©) | NFORVATI ON CONTAI NED | N A PRESENTENCE REPORT.

(D) THE DEFENDANT' S STATEMENT.

Enacting section 1. This anendatory act takes effect
Sept enber 1, 2001.
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