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SB 880, As Passed Senate, February 20, 2002

SUBSTI TUTE FOR
SENATE BI LL NO. 880

A bill to create a tel ecomrunication rights-of-way oversight
authority; to provide for fees; to prescribe the powers and
duties of nunicipalities and certain state agencies and offi -
cials; to provide for penalties; and to repeal acts and parts of
acts.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. (1) This act shall be known and rmay be cited as the
"metropolitan extension tel ecommunications rights-of-way over-
sight act".

(2) The purpose of this act is to do all of the follow ng:

(a) Encourage conpetition in the availability, prices,
ternms, and other conditions of providing telecomunication
servi ces.

(b) Encourage the introduction of new services, the entry of

new provi ders, the devel opnent of new technol ogi es, and increase
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investnent in the tel ecommunication infrastructure in this
state.

(c) Inprove the opportunities for econom c devel opnent and
the delivery of teleconmunication services.

(d) Streamine the process for authorizing access to and use
of public rights-of-way by tel econmuni cation providers.

(e) Ensure the reasonable control and managenent of public
rights-of-way by nunicipalities wwthin this state.

(f) Provide for a common public rights-of-way nmaintenance
fee applicable to tel econmuni cati on providers.

(g) Ensure effective review and di sposition of disputes
under this act.

(h) Allow for a tax credit as the sole nmeans by which pro-
viders can recover the costs under this act and to insure that
the providers do not pass these costs on to the residents of this
state through rates and charges for tel econmunication services.

(i) Pronote the public health, safety, welfare, convenience,
and prosperity of this state.

(j) Create an authority to coordi nate public right-of-way
matters with nunicipalities.

Sec. 2. As used in this act:

(a) "Authority" means the netropolitan extension tel ecommun-
ications rights-of-way oversight authority created in section 3.

(b) "Broadband internet access transport services" neans the
br oadband transm ssion of data between an end-user and the

end-user's internet service provider's point of interconnection
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at a speed of 200 or nmore kilobits per second to the end-user's
prem ses.

(c) "Comm ssion" neans the M chigan public service comm s-
sion in the departnment of consuner and industry services.

(d) "Metropolitan area" neans 1 or nore nunicipalities
| ocated, in whole or in part, within a county having a popul ation
of 10,000 or nore or a nunicipality that enacts an ordi nance or
resolution electing to be classified as part of a metropolitan
area under this act.

(e) "Municipality" neans a township, city, or village.

(f) "Person" neans an individual, corporation, partnershinp,
associ ation, governnental entity, or any other |egal entity.

(g) "Public right-of-way" neans the area on, below, or above
a public roadway, highway, street, alley, easenent, or waterway.
Public right-of-way does not include a federal, state, or private
ri ght - of - way.

(h) "Tel ecomunication facilities" or "facilities" nmeans the
equi pment or personal property, such as copper and fiber cables,
lines, wires, switches, conduits, pipes, and sheaths, which are
used to or can generate, receive, transmt, carry, anplify, or
provi de tel econmuni cation services or signals. Tel ecomrunication
facilities or facilities do not include antennas, supporting
structures for antennas, equipnment shelters or houses, and any
ancill ary equi pnent and mi scel | aneous hardware used to provide
federally licensed comercial nobile service as defined in sec-
tion 332(d) of part |I of title Ill of the comrunications act of
1934, chapter 652, 48 Stat. 1064, 47 U.S.C. 332 and further
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defined as commercial nobile radio service in 47 CF.R 20.3, and
service provided by any wirel ess, 2-way communi cati ons devi ce.

(i) "Tel ecomuni cation provider", "provider", and
"tel ecommuni cation services" nmean those terns as defined in sec-
tion 102 of the M chigan tel ecommuni cations act, 1991 PA 179,
MCL 484.2102. Tel econmuni cati on provider or services does not include
a provider or services of any federally |icensed commercial nobile radio
service as
defined in section 332(d) of part | of the conmunications act of
1934, chapter 652, 48 Stat. 1064, 47 U . S.C. 332 and further
defined as commercial nobile radio service in 47 CF.R 20.3, and
service provided by any wirel ess, 2-way conmuni cation device.
For the purposes of this act only, a provider also includes al
of the follow ng:

(i) A cable television operator that provides a tel ecommuni -
cation service.

(1i)) Except as otherw se provided by this act, a person who
owns tel ecommunication facilities located within a public

ri ght - of - way.

(iii) A person providing broadband internet transport access
servi ce.

Sec. 3. (1) Pursuant to section 27 of Article VII of the state
constitution of 1963, the netropolitan extension tel econunications
rights-of-way oversight authority is established as an aut ononous
agency within the departnent of consumer and industry services.

The director of the authority shall be appointed by the governor

for a 4-year term The director of the authority shall report
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directly to the governor. The departnment of consuner and

i ndustry services shall provide the authority all budget, pro-
curenent, and managenent-rel ated functions. The departnent of
consumer and industry services shall also provide suitable
offices, facilities, equipnment, staff, and supplies for the
authority in the city of Lansing.

(2) The director is responsible for carrying out the powers
and duties of the authority under this act.

(3) The authority shall coordinate public right-of-way mat-
ters with municipalities, assess the fees required under this
act, and have the exclusive power to assess fees on tel ecomuni -
cation providers owning telecommunication facilities in public
rights-of-way within a nmetropolitan area to recover the costs of
using the rights-of-way by the provider.

(4) The authority shall file an annual report of its activi-
ties for the preceding year wwth the governor and the | egislature

on or before March 1 of each vear.

~ (5) The authoritv shall oromuloate rules for the inolenentation and
adm nistration of this act under the adm nistrative procedures act of

1969, 1969 PA 306, MCL 24.201 to 24.328. _
Sec. 4. (1) Except as otherw se provided by this act, after

the effective date of this act, a netropolitan area shall not
enact, maintain, or enforce an ordi nance, |ocal |aw, or other
| egal requirenent applicable to tel ecomunication providers that
is inconsistent wwth this act or that assesses fees or requires
ot her consideration for access to or use of the public
rights-of-way that are in addition to the fees required under
this act.

(2) This act shall not affect any existing rights that a

provi der or nunicipality may have under a permt issued by a
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muni ci pality or contract between the nunicipality and the
provider related to the use of the public rights-of-way.

(3) Ootaining a permt or paying the fees required under
this act does not give a provider a right to use conduit or util-
ity poles.

Sec. 5. (1) A provider using or seeking to use public
rights-of-way in a netropolitan area for its tel econmunication
facilities shall obtain a permt under section 15 fromthe nunic-
ipality and pay all fees required under this act. Authorizations
or permts previously obtained froma nunicipality under section
251 of the M chigan tel econmunications act, 1991 PA 179,

MCL 484. 2251, satisfy the permt requirenent of this section.

(2) A provider asserting rights under 1883 PA 129, MCL 484.1
to 484.10, is subject to the permt and fee requirenents of this
act. Wthin 180 days fromthe effective date of this act, a pro-
vider with facilities located in a public right-of-way as of the
effective date of this act that has not previously obtained
aut hori zation or a permt under section 251 of the Mchigan tele-
communi cations act, 1991 PA 179, MCL 484. 2251, shall submt an
application for a permt to each nunicipality in which the pro-
vider has facilities located in a public right-of-way. A pro-
vider submtting an application under this subsection is not
required to pay the adm nistrative fee required under section
6(4). The authority may, for good cause, allow a provider up to
an additional 180 days to submt the application required under

this subsecti on.
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Sec. 6. (1) For applications and permts issued after the
effective date of this act, the comm ssion shall prescribe the
form and application process to be used in applying to a nunici-
pality for a permt under section 15 and the provisions of a
permt issued under section 15. The initial application formns
and, unless otherw se agreed to by the parties, permt provisions
shall be those approved by the conm ssion as of August 16, 2001.

(2) If the parties cannot agree on the requirenent of addi-
tional information requested by the nunicipality or the use of
additional or different permt terns, either the nmunicipality or
the provider shall notify the comm ssion, which shall appoint a
medi ator to nake reconmendations within 30 days fromthe date of
t he appointnent for a resolution of the dispute. The conmm ssion
may order that the permt be tenporarily granted pendi ng resol u-
tion of the dispute. If any of the parties are unwilling to
conply with the nediator's reconmendati ons, any party to the dis-
pute may within 30 days of receipt of the recommendati on request
the commi ssion for a review and determ nation of a resolution of
the dispute. Except as provided in subsection (3), the determ -
nati on by the comm ssion under this subsection shall be issued
within 60 days fromthe date of the request to the conm ssion
The interested parties to the dispute nay agree to an extension
for up to 30 days of the 60-day requirenent under this
subsecti on.

(3) A request for energency relief under section 18(1) shal
have the sanme tinme requirenents as under section 203(2) of the
M chi gan tel ecommuni cations act, 1991 PA 179, MCL 484. 2203.
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(4) Except as otherw se provided by this act, a provider
shall file an application for a permt and pay a 1-tine $500.00
adm nistrative fee to each nunicipality whose boundaries include
public rights-of-way for which access or use is sought by the
provi der.

(5) An application for a permt under this section shal
i ncl ude route maps showi ng the location of the provider's exist-
ing and proposed facilities as required by the authority under
subsection (8). Except as otherw se provided by a mandatory pro-
tective order issued by the conmm ssion, information included in
the route maps of a provider's existing and proposed facilities
that is a trade secret, proprietary, or confidential information
is exenpt fromthe freedomof information act, 1976 PA 442,

MCL 15.231 to 15. 246.

(6) A municipality shall notify the comm ssion when it
issues a permt, including information regarding the date on
whi ch the application was filed and the date on which the permt
was granted. The conmm ssion shall maintain on its website a
listing showng the length of tinme required by each nmunicipality
to grant an application during the inmedi ately preceding 3
years.

(7) Wthin 90 days after the substantial conpletion of con-
struction of new facilities in a nmunicipality, a provider shal
submt route maps showi ng the | ocation of the tel econmunication
facilities to both the comm ssion and the affected

muni ci palities.
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(8) The conm ssion shall, after input from providers and
muni ci palities, require that the route maps required under this
section be in a paper or electronic format as the comr ssion may
prescri be.

Sec. 7. If a provider and 1 or nore nunicipalities are
unabl e to agree on arrangenents for coordinating and mnim zi ng
the disruption of public rights-of-way, ensuring the efficient
construction of facilities, restoring the public rights-of-way
after construction or other activities by a provider, protecting
the public health, safety, and welfare, and resol ving di sputes
arising under this act, the comm ssion shall appoint a nediator
to make recommendati ons within 30 days fromthe date of the
appointnment for a resolution of the dispute. |If any of the par-
ties are unwilling to conply with the nmediator's recomendati ons,
any party to the dispute may within 30 days of receipt of the
recommendati on request the comm ssion for a review and determ na-
tion of a resolution of the dispute. The determ nation by the
conmm ssi on under this section shall be issued within 60 days from
the date of the request to the comm ssion. The interested par-
ties to the dispute nay agree to an extension for up to 30 days
of the 60-day requirenent under this section

Sec. 8. (1) Except as otherw se provided by this act, a
provi der shall pay to the authority an annual mai ntenance fee as
requi red under this act.

(2) The authority shall determ ne for each provider the
anount of fees required under subsections (3) and (4). The authority may

prescri be the annual period covered by each assessnent, the date
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due for paynent, and the schedule for the allocation and

di sbursenent of the fees under this act. The authority shal

di sburse the annual mai ntenance fee to each nmunicipality as pro-
vi ded under sections 10, 11, and 12 on or before the |ast day of
the nonth following the nonth of receipt of the fees by the
authority. The authority may authorize the departnent of trea-
sury to collect and make the allocations and di sbursenments of
fees required under this act.

(3) Wthin 180 days of the effective date of this act, a
provi der shall pay an initial annual naintenance fee to the
authority of 2 cents per each linear foot of public right-of-way
occupi ed by the provider's facilities within a netropolitan
area. |If the effective date of this act results in |less than an
entire year of coverage for the initial fee, the fee shall be
prorated for that year.

(4) Except as otherw se provided under subsection (5), for
each year after the initial annual nmaintenance fee paid under
subsection (3), a provider shall pay the authority an annual
mai nt enance fee of 5 cents per each linear foot of public
ri ght-of-way occupied by the provider's facilities within a net-
ropolitan area.

(5) The fee required under this section is based on the
linear feet occupied by the provider regardless of the quantity
or type of the provider's facilities utilizing the public

ri ght-of -way.
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(6) The fees required under this section for any provider
shall not exceed the per access line cost of the provider with
t he hi ghest nunber of access lines in this state.

(7) A provider granted additional tinme under section 5(2) to
submt an application for a permt beyond the 180-day requirenent
shall within the 180 days nmake a good faith estimte, in consul -
tation with the staff of the authority, of the number of |inear
feet of rights-of-way in which facilities owned by the provider
are located in a netropolitan area and pay an annual mai ntenance
fee to the authority based upon the estinmate.

(8) Wthin 360 days of the effective date of this act, a
provi der meking an estimate under subsection (7) shall true up
the estimated anount of linear feet of the provider's facilities
inrights-of-way in a netropolitan area to the actual amount of
linear feet of rights-of-way in a nmetropolitan area owned by the
provider. |f the actual anount of |inear feet of rights-of-way
in which facilities owned by the provider are | ocated exceeds the
esti mated anount, the provider shall pay the authority the dif-
ference within 30 days of the true up. |If the actual anount of
linear feet of rights-of-way in which facilities owned by the
provider are located is |less than the estinmated anount, the pro-
vider shall receive a corresponding credit fromthe authority
agai nst the annual maintenance fee due for paynment in the suc-
ceedi ng year.

(9) The authority may prescribe the forns, standards, neth-
odol ogy, and procedures for assessing fees under this act. Each

provi der and nunicipality shall provide reasonably requested
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information regarding public rights-of-way that is required to
assist the authority in conmputing and issuing the assessnents
under this section.

(10) Notwi thstanding any other provision of this act, a pro-
vi der possessing a franchise or operating with the consent of a
muni ci pality to provide and that is providing cable services
wWithin a netropolitan area is subject to an annual mai ntenance
fee of 1 cent per linear foot of public right-of-way occupi ed by
the provider's facilities within the netropolitan area. An
affiliate of such a provider shall not pay any additional fees to
occupnv or use the sane facilities in public rights-of-way as initially
constructed for and used
by a cable provider. The fee required under this subsection is
inlieu of any other nmaintenance fee or other fee except for fees
paid by the provider under a cable franchise or consent
agreement. A cable franchise or consent agreenent froma nunici -
pality that allows the municipality to seek right-of-way rel ated
i nformati on conparable to that required by a permt under this
act and that provides insurance for right-of-way related activi-
ties shall satisfy any requirenment for the holder of the cable
franchi se or consent agreenment or its affiliates to obtain a
permt to provide information services or tel ecomunications
services in the nmunicipality.

(11) The cable provider may satisfy the fee requirenent
under subsection (10) by certifying to the authority that the
provi der's aggregate investnent in this state, since January 1,

1996, in facilities capable of providing broadband internet
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transport access service exceeds the aggregate anount of the
mai nt enance fees assessed under subsection (10).
(12) The fees collected under this act shall be used only as
provi ded by this act and shall be subject to an audit by the
state auditor general.
(13) A provider may apply to the conm ssion for a determ na-
tion of the maxi mum anount of credit avail able under section
13b(5) of 1905 PA 282, MCL 207.13b. Each application shal
i ncl ude sufficient docunmentation to permt the conm ssion to
accurately determne the allowable credit. Except as otherw se
provi ded under subsection (14), the comm ssion shall issue its
determ nation wthin 60 davs fromthe date of the apolication. Upon
certification bv the comm ssion of the docunentation orovided in
subdi visions (a) and (b). a orovider shall aualifv for a credit eaual to
the costs paid under this act and shall not be subiect to subsection (15)
if the orovider files the foll owi na docunent ati on under this subsecti on:
(alVerification of the costs paid bv the orovider under this act.
(bYVerification that the pbrovider's rates and charaes for basic

| ocal exchanae service. includina revenues fromintrastate subscriber
line or end-user |line charaes. do not exceed the conm ssion's approved

13
14
15
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19
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rates and charges for those services. )
(14) If the conmssion finds that it cannot nake a determ -

nati on based on the docunentation required under subsection (13),

it my require the provider to file its application under section

203 of the M chigan tel econmuni cations act, 1991 PA 179, MCL
484. 2203.

(15) The meximum credit allowed under subsection (13) or
(14) shall be the lesser of the follow ng:

(a) The costs paid under this act.

(b) The amount that the costs paid under this act, together
wWith the provider's total service long run increnmental cost of
basi ¢ | ocal exchange service, exceeds the provider's rates for
basi c | ocal exchange service plus any additional charges of the
provi der used to recover its total service long run increnental

cost for basic |ocal exchange service. "Total service |long run
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incremental cost" neans that termas defined in section 102 of
the M chigan tel ecommunications act, 1991 PA 179, MCL 484.2102.

(16) The tax credit allowed under subsections (13) and (14)
shall be the sole nethod of recovery for the costs required under
this act. A provider shall not recover the costs required under
this act through rates and charges to the end-users for telecom
muni cati on servi ces.

(17) An educational institution is not required to pay the
fees and charges required under this act for facilities that are
constructed and used as provided under applicable provisions of
section 307 of the Mchigan tel ecommunications act, 1991 PA 179,
MCL 484.2307. To the extent that an educational institution pro-
vi des services beyond that allowed by section 307 of the M chigan
t el ecommuni cations act, 1991 PA 179, MCL 484. 2307, the educa-
tional institution shall pay the fees and charges required under
this act for each linear foot of public right-of-way used in pro-
vi di ng tel econmuni cation services to residential or commerci al
customers. An educational institution shall notify the comm s-
sion if it provides tel econmunication services beyond that
al l owned by section 307 of the M chigan tel econmuni cations act,
1991 PA 179, MCL 484.2307, to a residential or commercial cus-
tomer for conpensati on.

(18) An electric or gas utility, or an affiliate of a utili-
ty, or an electric transm ssion provider is not required to
obtain a permt, pay the fees and charges, or fulfill the mapping
requi rements required under this act for facilities located in

the public rights-of-way that are used solely for electric or gas
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utility services including internal utility conmuni cations and
cust omer services such as billing or | oad managenent. The el ec-
tric or gas utility, or an affiliate of a utility, or an electric
transm ssion provider shall only obtain a permt, pay the fees
and charges, and fulfill the mapping requirenments required under
this act for each |linear foot of public right-of-way containing
facilities | eased or otherwi se provided to an unaffiliated tele-
comuni cation provider or used in providing tel ecommunication
services to a person other than the utility, or its affiliate,
for conpensation. An electric or gas utility, or an affiliate of
autility, or an electric transm ssion provider shall notify the
comm ssion if the electric or gas utility, or an affiliate of a
utility, or an electric transm ssion provider provides or |eases
t el econmuni cation services to a person other than the utility or
its affiliate for conpensation. For the purposes of this subsec-
tion, electric and gas utility services include billing and
metering services perforned for an alternative electric supplier
an alternative gas supplier, electric utility, electric transm s-
sion provider, natural gas utility, or a water utility.
(19) A county, nunicipality, nmunicipally owned utility, or an affil-
iate is not required to obtain a permt, pay the fees and
charges, or fulfill the nmapping requirenents required under this
act for facilities located in the public rights-of-way that are
used solely for county, nmunicipality, or governnental entity, or utility
services includina inter-
nal county, nunicipality, governnmental entity, or utility comunications
and custoner services
such as billing or | oad nanagenent. The county, municipality,

muni ci pally owed utility, or an affiliate shall only obtain a
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permt, pay the fees and charges, and fulfill the mapping
requi rements required under this act for each linear foot of
public right-of-way containing facilities | eased or otherw se
provided to an unaffiliated tel ecommunication provider or used in
porovi di na tel econmuni cati on services to a person other than the county,
anot her governnmental entity,
muni ci pality, municipally owmed utility, or its affiliate for
conpensation. A county, nunicipality, nmunicipally owed utility, or an
affiliate shall notify the county, comm ssion if the mnunicipality, munic-
ipally owned utility, or an affiliate provides or |eases tel ecom
muni cati on services to a person other than the county, another

governmental entity, nunicipality, o )
municipallv owned utilitv. or its affiliate for conpensati on. For the

pur poses of this subsection. utilitv services include billina and
met eri na services nerformed for an alternative electric supnlier. an
alternative oas suonpolier. electric utilitv. electric transm ssion

provider, natural gas utility, or a water utility.
(20) The authority may grant to a provider a waiver of the

fee requirenent of this section for tel ecommunication facilities
| ocated in underserved areas as identified by the authority if
2/ 3 of the affected nunicipalities approve the granting of a
waiver. |If a waiver is granted under this subsection, the anount
of the waived fees shall be deducted fromthe fee revenue the
affected nmunicipalities would otherwi se be entitled under sec-
tions 11 and 12. A waiver granted under this subsection shal
not be for nore than 10 years. As used in this subsection,
"underserved area" neans a nunicipality in which [ ess than 50% of
t he househol ds have access to a broadband internet transport
access servi ce.

Sec. 9. (1) If 2 or nore providers inplenment a shared use
arrangenment and neet the requirenents of this section, each pro-

vider participating in the arrangenent is entitled to a di scount
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of the fees required under section 8 as provided under this
secti on.

(2) To qualify for the shared use di scount, each partici pat-
ing provider shall do all of the foll ow ng:

(a) Cccupy and use the same vertical space on poles,
trenches, conduits, ducts, or other comnmopn spaces or physical
facilities jointly with another provider.

(b) Coordinate the construction or installation of its own
facilities with the construction schedul es of another provider so
t hat any pavenent cuts, excavation, construction, or other activ-
ities undertaken to construct or install the facilities occur
cont enpor aneously and do not inpair the physical condition, or
interrupt the normal uses, of the public rights-of-way on nore
than 1 occasi on.

(c) Enter the shared use arrangenent after the effective
date of this act.

(3) This section does not apply to the utilization or
attachnent to poles, trenches, conduits, ducts, or other conmon
facilities that were nade before the effective date of this act.

(4) Two or nore providers that qualify for a shared use dis-
count are entitled to a 40% di scount of the fees inposed by
section 8 for each linear foot of public right-of-way in which
t he shared use occurs.

Sec. 10. (1) Except as reduced by the anount provided for
under subsection (2), the authority shall allocate the annual
mai nt enance fees collected under this act to fund the fee-sharing

mechani sm under section 11
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(2) To the extent that fees exceed $30, 000, 000.00 in any
year are fromfees for linear feet of rights-of-way in which
tel econmuni cation facilities are constructed by a provider after
the effective date of this act, the authority shall allocate that
anount to fund the fee-sharing nechani smunder section 12.

(3) To be eligible to receive fee-sharing paynents under
this act, a nmunicipality shall conmply with this act. For the
pur pose of the distribution under this section, a nmunicipality is
considered to be in conpliance with this act unless the authority
finds to the contrary in a proceedi ng agai nst the nunicipality
af fordi ng due process initiated by a provider, the conmm ssion, or
the attorney general. |If a nmunicipality is found not to be in
conpl i ance, fee-sharing paynents shall be held by the authority
in escrow until the nmunicipality returns to conpliance. A nunic-
ipality is not ineligible to receive fee-sharing paynents for any
matter found to be a good faith dispute or matters of first
i npression under this act or other applicable |aw.

(4) The ampunt received under sections 11 and 12 shall be
used by the nunicipality solely for rights-of-way rel ated
pur poses. R ghts-of-way purposes does not include constructing
or utilizing telecomunication facilities to serve residential or
commer ci al custoners.

(5) Each municipality receiving funds under sections 11 and
12 shall file an annual report with the authority on the use and
di sposition of the funds.

Sec. 11. (1) The authority shall allocate the funding

provi ded for fee sharing under section 10(1) as foll ows:
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(a) 75%to be disbursed to cities and villages in a
metropolitan area on the basis of the distribution to each city
or village under 1951 PA 51, MCL 247.651 to 247.675, for the nost
recent year as a proportion of the total distribution to al
cities and villages located in netropolitan areas under 1951
PA 51, MCL 247.651 to 247.675, for the nost recent year.

(b) 25%to be disbursed to townshi ps on the basis of each
townshi p's proportionate share of the total linear feet of public
ri ghts-of-way occupied by providers within all townships |ocated
in nmetropolitan areas.

(2) Except as otherw se provided under sections 13 and 14,
muni ci palities that are ineligible under section 13 or 14 shal
be excluded fromthe conmputation, allocation, and distribution of
fundi ng under this section.

Sec. 12. (1) The authority shall allocate the funding pro-
vided for fee sharing under section 10(2) as foll ows:

(a) The amount avail able under this section nultiplied by
t he percentage of weighted |inear feet attributable to cities and
vill ages, as conpared to the total weighted linear feet attribut-
able to cities, villages, and townshi ps, shall be disbursed to
cities and villages in a netropolitan area on the basis of the
distribution to each city or village under 1951 PA 51,

MCL 247.651 to 247.675, for the nbst recent year as a proportion
of the total distributionto all cities and villages |ocated in
metropolitan areas under 1951 PA 51, MCL 247.651 to 247.675, for

the nost recent year.
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(b) The ampount avail able under this section nultiplied by
t he percentage of weighted |inear feet attributable to townships,
as conpared to the total weighted linear feet attributable to
cities, villages, and townships, shall be disbursed to townships
on the basis of each township's proportionate share of the total
unwei ghted linear feet of public rights-of-way in or on which
providers' facilities are located within all townships |ocated in
metropolitan areas.

(2) The follow ng shall be used under this section in deter-
mning the weighted linear feet in which tel econmunications
facilities are first placed by any tel econmuni cati ons provider
after the effective date of this act:

(a) Al underground linear feet shall receive a weight of
3.0.

(b) Al linear feet in acity, village, or township with a
popul ation in excess of 5,000 and not covered under
subdi vision (a) shall receive a weight of 2.0.

(c) Al other linear feet shall receive a weight of 1.0.

(3) Except as otherw se provided under sections 13 and 14,
muni ci palities that are ineligible under section 13 or 14 shal
be excluded fromthe conmputation, allocation, and distribution of
fundi ng under this section.

Sec. 13. (1) A municipality is eligible to receive funds
under sections 11 and 12 if by Decenber 31, 2003 the nunicipality
has nodified to the extent necessary any fees charged to provid-

ers after the effective date of this act relating to access to
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and usage of the public rights-of-way to an anobunt not exceedi ng
t he anmounts required under section 8.

(2) To the extent a tel econmuni cations provider pays fees to
a nmunicipality under a contract not nodified as required by this
section, both of the follow ng apply:

(a) The provider may deduct the fees paid under that con-
tract fromthe fee required to be paid under section 8 for those
ri ghts-of-way covered by the contract.

(b) The ampunts received under the contract shall be
deducted fromthe amobunts the nmunicipality is eligible to receive
under sections 11 and 12.

(3) The authority may allow a municipality in violation of
this section to becone eligible to receive funds under sections
11 and 12 if the authority determ nes that the violation occurred
despite good faith efforts and the municipality rebates to the
authority any fees received in excess of those required under
section 8, including any interest as determ ned by the
authority.

(4) A municipality is considered to have nodified the fees
under subsection (1) if it has adopted a resolution or ordinance,
effective no | ater than January 1, 2004, approving the nodifica-
tion so that providers with tel econmunication facilities in
public rights-of-way within the municipality's boundaries pay
only those fees required under section 8. The nunicipality shal
provi de each provider affected by the fee a copy of the resol u-

tion or ordi nance passed under this subsection.

S02883' 01 * (S-4)



© 00 N o o~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

SB 880, As Passed Senate, February 20, 2002

Senate Bill No. 880 as anended February 19, 2002 22

(5) Except as otherwi se provided by a nunicipality, if
section 8 is found to be invalid or unconstitutional, a
nodi fi cation of fees under this section is void fromthe date the
nodi fi cati on was nade.

(6) To be eligible to receive fee-sharing paynents under
this act, a nmunicipality shall not hold a cable tel evision opera-
tor in default or seek any renedy for failure to satisfy an obli-
gation, if any, to pay after the effective date of this act a
franchise fee or other simlar fee on that portion of gross reve-
nues from charges the cable operator received for cable nodem
servi ces provided through broadband internet transport access
servi ces.

Sec. 14. (1) Except as otherw se provided by subsection
(2), a county, nmunicipality, or an affiliate, shall conply with all of
the follow ng requirenents:

(a) Before the passage of any ordi nance or resol ution autho-
rizing a county or nunicipality to either construct tel econmunication
facilities or provide a tel ecomruni cation or cable nodem service
porovi ded through a broadband internet access transport service, a county
gLnicipality shall conduct at |east 1 public hearing. A notice
of the public hearing shall be provided as required by |aw.

(b) Not |less than 30 days before the hearing required under
subdi vision (a), the county or nunicipality shall prepare reasonabl e pro-
jections of at |least a 3-year cost-benefit analysis. This analy-
sis shall identify and disclose the total projected direct costs
of and the revenues to be derived fromconstructing the

tel econmuni cation facilities and providing the tel ecomrunication
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or cabl e nodem service through a broadband internet access
transport service. The costs shall be determ ned by using accounting
st andar ds devel oned under the uniform budgeti ng and accounting act, 1968
PA 2, MCL 141.421 to 141.440a. _ _ _

(c) A county or municipality shall prepare and maintain accounting

records in accordance with accounting standards devel oped under the
uni f orm budgeti ng and accounting act, 1968 PA 2, MCL 141.421 to 141. 440a.
The accounting records required under ) )
this subdivision are subject to the freedomof information act,

1976 PA 442, MCL 15.231 to 15. 246.

(d) Charges for tel ecomrunication service and cabl e nodem
services provided through a broadband internet access transport
service shall include costs attributable to the provision of the
service that would be elimnated if the service was discontinued
and the proportionate share of costs identified with the provi-
sion of 2 or nore county or nunicipal services including
t el ecommuni cati on
servi ces.

~ (e) A county or nunicipality shall not use its status as a county or
muni ci pal - o _
ity to establish a rate for tel ecommunication service or cable
nodem servi ce provi ded through a broadband internet access trans-
port service that creates undue discrimnation against the rates
establ i shed by another tel econmunication provider for the sane

servi ce.
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(f) I'n providing a tel ecommuni cation or cable nodem service
provi ded through a broadband internet access transport service, a
muni ci pality shall not enploy terns nore favorable or |ess bur-
densome than those inposed by the nmunicipality upon other provid-
ers of the sanme service within its jurisdiction concerning access
to public rights-of-ways.

(g) Anmunicipality shall not inpose or enforce against a
provi der any local regulation with respect to public
rights-of-way that is not also applicable to the nunicipality in
its provision of a telecomunication or cable nodem service pro-
vi ded t hrough a broadband internet access transport service.

(h) I'n providing a tel ecommuni cation or a cable nodem serv-

i ce provided through a broadband internet access transport serv-
ice, a municipality shall not enploy terns nore favorable or |ess
burdensone than those inposed by the municipality upon other pro-
viders of the sanme service within its jurisdiction concerning
access to and rates for pole attachnments.

(2) Subsection (1) does not apply to either of the
fol | ow ng:

(a) Tel ecommunication facilities constructed and operated by

a county, nmunicipality, or an affiliate, to provide tel ecommunication

service or a cable nodem service provided through a broadband
internet access transport service that is not provided to any
residential or comrercial prem ses.

(b) Tel ecomrunication facilities that are owned or operated

cated within

Fy a county, nunicipality, or an affiliate for conpensation, and that are
t

0
he territory served by the county, nunicipality or its affiliate that
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provi ded a tel ecomruni cati ons service or a cable nodem service
provi ded t hrough broadband internet access transport service
bef ore Decenber 31, 2001 or that allowed any third party to use
the county's or nunicipality's teleconunication facilities for
conpensation

bef ore Decenmber 31, 2001, to provide such a service.

(3) If a conplaint is filed under section 18 alleging a vio-
lation of this section, the conm ssion shall allow a county or
muni ci pal ity
to take reasonable steps to correct a violation found by the com
m ssi on before the conm ssion inposes any penalties.

(4) The conmm ssion, in reviewng a conplaint under subsec-
tion (3), may consider, in determ ning whether charges inposed by
a county or nunicipality are in conpliance wth subsection (1), the
gg Ig-federal, state, county, and | ocal taxes and fees paid by
the conpl ai nant or providers serving that county or municipality.

Sec. 15. (1) Except as otherw se provided in this section,
a nmunicipality shall, upon application, grant to providers a
permt for access to and the ongoing use of all public
rights-of-way | ocated within its nunicipal boundaries. A nunici-
pality shall act reasonably and pronptly on all applications
filed for a permt involving an easenent or public place.

(2) This section shall not limt a nunicipality's right to
revi ew and approve a provider's access to and ongoi ng use of a
public right-of-way or Iimt the nunicipality's authority to
ensure and protect the health, safety, and welfare of the
publ i c.

(3) Amunicipality shall approve or deny access under this

section within 45 days fromthe date a provider files an

S02883' 01 * (S-4)

25



© 00 N o o~ W N PP

N NN NN DNMNNDNRRR R R PR R R R R
N~ O O M W N PFP O © 0 N O O N WN R O

SB 880, As Passed Senate, February 20, 2002
Senate Bill No. 880 26

application for a permt for access to a public right-of-way. A
provider's right to access and use of a public right-of-way shal
not be unreasonably denied by a municipality. A nunicipality may
require as a condition of the permt that a bond be posted by the
provi der, which shall not exceed the reasonable cost to ensure
that the public right-of-way is returned to its original condi-
tion during and after the provider's access and use.

(4) Any conditions of a permt granted under this section
shall be limted to the provider's access and usage of any public
ri ght - of - way.

(5) A provider undertaking an excavation or constructing or
installing facilities within a public right-of-way or tenporarily
obstructing a public right-of-way, as authorized by the permt,
shall pronptly repair all damage done to the street surface and
all installations on, over, below, or within the public
right-of-way and shall pronptly restore the public right-of-way
to its preexisting condition.

Sec. 16. This act does not affect the requirenent of a
cabl e operator to obtain a cable franchise fromcities, villages,
and townshi ps.

Sec. 17. A decision or assessnent of the authority is
subject to a de novo review by the comm ssion upon the request of
an interested person. A decision or order of the conm ssion
i ssued under this act is subject to review as provi ded under sec-
tion 26 of 1909 PA 300, MCL 462. 26.

Sec. 18. (1) Except as otherw se provided by this act, the

procedures governing a conplaint proceeding under this act shal
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be the same as those under section 203 of the M chigan
t el ecommuni cations act, 1991 PA 179, MCL 484. 2203.

(2) If after notice and hearing the comm ssion finds that a
person has violated this act, the comm ssion shall order renedies
and penalties to protect and nake whol e persons who have suffered
an economc loss as a result of the violation, including, but not
limted to, 1 or nore of the follow ng

(a) For failure to pay an undi sputed fee assessed by the
authority under this act, order the provider to pay a fine of not
nore than 1% of the anpunt of the unpaid assessnent for each day
that the assessnment remai ns unpaid. For each subsequent offense
under this subdivision, a fine of not nore than 2% for each day
t he assessnment remai ns unpai d.

(b) For a violation under section 14, order the suspension
or termnation of all or a portion of the fee-sharing paynents to
the nunicipality provided for under section 11 or 12.

(c) Order the person who violated this act to pay a fine of
not | ess than $200.00 or nore than $20, 000.00 per day that the
person is in violation. For each subsequent offense, a fine of
not | ess than $500.00 or nore than $40, 000. 00 per day that the
person is in violation of this act.

(d) If the person is a provider, order that the provider's
permt allow ng access to and use of a municipality's public
ri ght-of-way be conditioned or anmended.

(e) Issue cease and desi st orders.
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(f) Order the person who violates this act to pay attorney
fees and actual costs of a person that is not a provider of
t el ecommuni cati on services to 250,000 or nore end-users.

Sec. 19. (1) If the application of any provision of
section 8 to a certain person is found to be invalid or unconsti -
tutional, that provision and sections 3 and 15 shall not apply to
any person.

(2) If section 15 does not apply under subsection (1), the
permt process for access to and use of public rights-of-way
shal | be as foll ows:

(a) Except as provided in subdivisions (b) and (c), a |ocal
unit of governnent shall grant a permt for access to and the
ongoi ng use of all rights-of-way, easenents, and public places
under its control and jurisdiction to providers of tel ecomunica-
tion services.

(b) This section shall not limt a local unit of
governnent's right to review and approve a provider's access to
and ongoi ng use of a right-of-way, easenent, or public place or
limt the unit's authority to ensure and protect the health,
safety, and welfare of the public.

(c) Alocal unit of governnent shall approve or deny access
under this section within 90 days fromthe date a provider files
an application for a permt for access to a right-of-way, ease-
ment, or public place. A provider's right to access and use of a
ri ght-of-way, easenent, or public place shall not be unreasonably
denied by a local unit of governnment. A local unit of governnent

may require as a condition of the permt that a bond be posted by
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the provider, which shall not exceed the reasonable cost, to
ensure that the right-of-way, easenent, or public place is
returned to its original condition during and after the
provi der's access and use.

(d) Any conditions of a permt granted under this subsection
shall be limted to the provider's access and usage of any
ri ght-of-way, easenent, or public place.

(e) Any fees or assessnments nade under this subsection shal
be on a nondiscrimnatory basis and shall not exceed the fixed
and variable costs to the local unit of government in granting a
permt and maintaining the rights-of-way, easenents, or public
pl aces used by a provider.

(f) A provider using the highways, streets, alleys, or other
public places shall obtain a permt as required under this
subsecti on.

(3) If section 15 does not apply under subsection (1), it is
the intent of the legislature in enacting subsection (2) to
return to the status quo prior to the effective date of this act
for the granting of permts for access to and the use of al
ri ghts-of-way. Subsection (2) shall have the same construction
and interpretation as sections 251 to 254 of the Mchigan tele-
communi cations act, 1991 PA 179, MCL 484. 2251 to 484.2254, had
prior to the repeal of these sections by this act.

(4) Except as provided under subsection (1), if any other
provi sion or the application of any provision of this act to a
certain person is found to be invalid or unconstitutional, the

remai ni ng provisions or application of a provision to other
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persons shall not be affected and will remain in full force and
effect.
Sec. 20. Pursuant to section 8 of article Ill of the state

constitution of 1963, either house of the |legislature or the gov-
ernor may request the opinion of the suprenme court on inportant
guestions of law as to the constitutionality of this act.

Enacting section 1. Sections 251, 252, 253, and 254 of the
M chi gan tel ecommuni cations act, 1991 PA 179, MCL 484. 2251,
484. 2252, 484.2253, and 484. 2254, are repeal ed.

Enacting section 2. This act takes effect August 1, 2002.

Enacting section 3. This act does not take effect unless
all of the followng bills of the 91st Legislature are enacted
into | aw

(a) Senate Bill No. 881.

(b) Senate Bill No. 999.
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