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SB 1251, As Passed Senate, November 12, 2002

SUBSTI TUTE FOR
SENATE BI LL NO. 1251

A bill to amend 1993 PA 354, entitled
"Rai |l road code of 1993,"
by amendi ng sections 105, 109, 353, 357, 359, 361, and 365
(MCL 462.105, 462.109, 462.353, 462.357, 462.359, 462.361, and
462.365); and to repeal acts and parts of acts.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 105. (1) "Active traffic control devices" neans those
traffic control devices |ocated at or in advance of grade cross-
i ngs, activated by the approach or presence of a train, such as
flashing light signals, automatic gates and sim |l ar devices, man-
ual |y operated devices, and a crossing watchperson, all of which
di splay to operators of approaching vehicles positive warning of

t he approach or presence of a train.
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(2) "ALCOHOLI C LI QUOR* MEANS THAT TERM AS DEFI NED | N SECTI ON
105 OF THE M CHI GAN LI QUOR CONTROL CODE, 1998 PA 58,

MCL 436.1105.

(3) 2)— "Bridge" neans a structure including supports
erected over a depression or an obstruction, such as water, a
hi ghway, or a railway, having a track or passageway for carrying
traffic or other noving | oads, and having an openi ng neasured
al ong the center of the roadway of nore than 20 feet between
under copi ngs of abutnments or spring lines of arches, or extrene
ends of openings for multiple boxes where the clear distance
bet ween openings is less than half of the smaller contiguous
openi ng.

(4) —3)y— "Bridge carrying railroad traffic" neans any
bridge carrying a railroad track on which | oconotives, railroad
cars, or railroad maintenance machi nery nay be operated or
nmoved. Bridge carrying railroad traffic includes unloading pits,
turntables, and ferry aprons which neet the physical criteria for
the definition of a bridge.

(5) —4)— "Departnent” means the M chigan departnent of
transportation.

(6) —5)— "Diagnostic study teant nmeans a group of know -
edgeabl e individuals fromthe departnent, road authorities, rail-
roads, and others who neet and, using crossing safety managenent
principles, evaluate conditions at proposed or existing crossings
and assi st the departnment in maki ng determ nati ons concerning

saf ety needs.
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(7) —6)— "Flagger" neans a person, other than a railroad
enpl oyee, clearly visible to approaching traffic at all tines,
who controls highway traffic through work areas using a hand-held

paddl e sign during daylight hours and approved |ights and refl ec-

1

2

3

4

5 torized paddl e signs at night.

6 (8) —#AH— "Gade crossing"” nmeans the point at which any
7 railroad intersects with any public street or highway, or a non-
8 notorized trail

9 (9) 8)— "Grade separation” nmeans an intersection of a

10 railroad and a highway at different levels with either the rail -
11 road above or bel ow t he hi ghway.

12 Sec. 109. (1) "Railroad" neans a person, partnership, asso-
13 ciation, or corporation, their respective | essees, trustees, or
14 receivers, appointed by a court, or other legal entity operating
15 in this state either as a conmon carrier for hire or for private
16 use as a carrier of persons or property upon cars operated upon
17 stationary rails and includes any person, partnership, associa-
18 tion, corporation, trustee, or receiver appointed by a court or
19 any other legal entity owning railroad tracks.

20 (2) "Road authority" neans a governnental agency having

21 jurisdiction over public streets and hi ghways. Road authority
22 includes the departnent, any other state agency, and county,

23 city, and village governnental agencies responsible for the con-
24 struction, repair, and mai ntenance of streets and hi ghways.

25 (3) "SERIOUS | MPAI RVENT OF A BODY FUNCTI ON' MEANS THAT TERM
26 AS DEFINED I N SECTI ON 58C OF THE M CHI GAN VEH CLE CODE, 1949 PA
27 300, MCL 257.58C.
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(4) —3)— "Street railway" nmeans an organi zati on fornmed
under the laws of this state for the purpose of operating a
street railway systemother than a railroad train for transport-
ing persons or property. A street railway systemis operated
upon rails principally within a municipality utilizing street-
cars, trolleys, and tranms for the transportation of persons or
property. Such organi zations may accunul ate, store, manufacture,
conduct, use, sell, furnish, and supply electricity and electric
power .

(5) —4)— "Street railway systenmt nmeans the facilities,
equi pment, and personnel required to provide and nmaintain a
public transportation service.

(6) 5)— "Traffic control device" neans a sign, signal,
mar ki ng, or other device placed on or adjacent to a street or
hi ghway by the road authority having jurisdiction over that
street or highway to regulate, warn, or guide traffic.

(7) —€6)— "Watchperson" neans a railroad enpl oyee who is
stationed at an at-grade crossing to signal to operators of vehi-
cl es approaching the crossing of the inpending novenent of a
train or other railroad on-track equi pment over the crossing.

Sec. 353. (1) A person who is under the influence of
—+Atoexteat+ag— ALCOHOLI C | iquor or a controlled substance, or a
conbi nati on of —+Atexteat+ng— ALCOHOLI C | iquor and a controlled
substance, OR WHOSE ABI LI TY TO OPERATE A LOCOMOTI VE ENG NE | S
VI SI BLY | MPAI RED DUE TO THE CONSUMPTI ON OF ALCOHOLI C LI QUOR OR A
CONTROLLED SUBSTANCE OR BOTH shall not operate a | oconpotive

engi ne upon the railroad tracks of this state. A peace officer

S02814' 01 * (S-1)
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may, W thout a warrant, arrest a person when the peace officer
has —+reasonabte— PROBABLE cause to believe that the person, at
the tinme of an accident, was the operator of a | oconotive engi ne
involved in the accident and was operating the | oconotive engine
upon the railroad tracks of this state while | MPAI RED BY OR under
the influence of —nAtexreat+ng— ALCOHOLIC |liquor or a controlled
substance, or a conbination of —+nAtexteat+ng— ALCOHOLI C | i quor
and a control |l ed substance.

(2) A person —whose—btoot—contarns—o0-—10% or—rore—by—weight
of—ateohet— WHO HAS AN ALCOHOL CONTENT OF 0.04 GRAMS OR MORE PER
100 M LLILITERS OF BLOOD, PER 210 LI TERS OF BREATH, OR PER 67
M LLI LI TERS OF URINE shall not operate a | oconotive engi ne upon
the railroad tracks of this state.

(3) Except as otherw se provided, a person who violates this
section is guilty of a m sdenmeanor, punishable by inprisonnent
for not nore than —96— 93 days, or a fine of not |less than
$100. 00 nor nore than $500.00, or both, together with costs of
t he prosecution.

(4) A person who violates this section —eor—a+toecal—ordinance
stbstant+at-ty—corresponrtding—to—subseet+on{t—or—(2— within 7
years of a prior conviction may be sentenced to inprisonnment for
not nore than 1 year, or a fine of not LESS THAN $200. 00 OR nore
t han $1, 000. 00, or both, together with costs of the prosecution.
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(5) A person who violates this section —eor—a+toetcal—ordinance
stbstant+at-ty—corresponrting—to—subseet+on—{(H)—o+—2)— within 10
years of 2 or nore prior convictions ——as—def+red—+n—subsectton
t4)— is guilty of a felony, punishable by inprisonnent for not
nore than —4— 5 years, or a fine of not LESS THAN $500. 00 OR nore
t han —$2,-666-66— $5, 000. 00, or both, together with costs of the
prosecuti on.

(6) A PERSON WHO OPERATES A LOCOMOTI VE ENG NE I N VI OLATI ON
OF SUBSECTION (1) OR (2) AND BY THE OPERATI ON OF THAT LOCOMOTI VE
ENG NE CAUSES THE DEATH OF ANOTHER PERSON IS GUI LTY OF A FELONY
PUNI SHABLE BY | MPRI SONMENT FOR NOT MORE THAN 15 YEARS OR A FI NE
OF NOT LESS THAN $2, 500. 00 OR MORE THAN $10, 000. 00, OR BOTH.

(7) A PERSON WHO OPERATES A LOCOMOTI VE ENG NE I N VI OLATI ON
OF SUBSECTION (1) OR (2) AND BY THE OPERATI ON OF THAT LOCOMOTI VE
ENG NE CAUSES A SERI QUS | MPAI RVENT OF A BODY FUNCTI ON OF ANOTHER
PERSON IS GUI LTY OF A FELONY PUNI SHABLE BY | MPRI SONMENT FOR NOT
MORE THAN 5 YEARS OR A FINE OF NOT LESS THAN $1, 000. 00 OR MORE
THAN $5, 000. 00, OR BOTH.

(8) —6)— As part of the sentence for a violation of this

secti on, —ofr—atecal—ordinance—substantiatty—ecorresponding—to
stbsectt+on—(3)—or+—(2)— the court may order the person to perform

service to the conmunity, as designated by the court, w thout
conpensation, for a period not to exceed —+2— 45 days. The
person shall reinburse the state or appropriate |Iocal unit of
governnment for the cost of insurance incurred by the state or

| ocal unit of governnment as a result of the person's activities

under this subsection.
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(9) —#H— Before inposing sentence for a violation of this
section, —eor—atoecat—ordinance—substant+attycorrespontdingto
stbsectt+on—{3)—or—2)— the court shall order the person to

undergo screening and assessnent by a person or agency designated

by the office of substance abuse services, to determ ne whether

the person is likely to benefit fromrehabilitative services,

i ncl udi ng al cohol or drug education and al cohol or drug treatnent

progranms. As part of the sentence,

the court may order the

person to participate in and successfully conplete 1 or nore

appropriate rehabilitative prograns.

The person shall pay for

the costs of the screening, assessnent, and rehabilitative

servi ces.

(10) —8)— Before accepting a plea of guilty under this sec-

tion, the court shall advise the accused of the statutory conse-

guences possible as the result of a plea of guilty in respect to

the penalty inposed for violation of this section.

(11) AS USED IN THI S SECTI ON

PRI OR CONVI CTI ON* MEANS A

CONVI CTI ON UNDER THI' S SECTI ON, A LOCAL ORDI NANCE SUBSTANTI ALLY
CORRESPONDI NG TO SUBSECTION (1) OR (2), OR A LAWOF ANOTHER STATE OR THE

UNI TED STATES

SUBSTANTI ALLY CORRESPONDI NG TO SUBSECTI ON (1) OR (2).

Sec. 357. The owner of a |oconptive engine or the person in

charge or in control of a |oconotive engine, or a person acting

as a conductor of any train of cars,

shal |l not KNOW NGY aut ho-

rize or knowngly permt the |oconotive engine to be operated

upon the railroad tracks of this state by a person who is
| MPAI RED BY OR under the influence of —nAtexteating— ALCOHCLIC

liquor or a controlled substance,

S02814' 01 * (S-1)
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—+Atoexiteat+ag— ALCOHOLI C | iquor and a controll ed substance OR WHO
HAS AN ALCOHOL CONTENT OF 0.04 GRAMS OR MORE PER 100 M LLI LI TERS
OF BLOOD, PER 210 LI TERS OF BREATH, OR PER 67 M LLI LI TERS OF
URINE. A person who violates this section is guilty of a m sde-
meanor, punishable by inprisonment for not nore than —96— 93
days, or a fine of not |ess than $100.00 nor nore than $500. 00,
or both, together with costs of the prosecution.

Sec. 359. (1) The amount of al cohol or presence of a con-
trolled substance or both in the operator's blood at the tine
al |l eged as shown by chem cal analysis of that person's bl ood,
urine, or breath shall be admi ssible into evidence in a crimnal
prosecution for any of the follow ng:

(a) Aviolation of section 353 —355— or 357 — or of a
| ocal ordi nance substantially corresponding to section 353(1) or
(2) —355— or 357.

(b) Mansl aughter OR MJURDER resulting fromthe operation of a
| oconotive engine while the operator is alleged to have been
i npai red by or under the influence of —ntexteating— ALCOHOLI C
liquor or a controlled substance or a conbinati on of
—+Atoxtecat+ag— ALCOHOLI C | iquor and a controll ed substance, or to
have had a bl ood al cohol content of —6-16%er—+roreby—weirght—of
ateohot— 0. 04 GRAMS OR MORE PER 100 M LLILITERS OF BLOOD, PER 210
LI TERS OF BREATH, OR PER 67 M LLILITERS OF URI NE

(2) If atest is given, the results of the test shall be
made avail able to the person charged or the person's attorney
upon written request to the prosecution, with a copy of the

request filed with the court. The prosecution shall furnish the

S02814' 01 * (S-1)
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report at |east 2 days before the day of the trial and the
results shall be offered as evidence by the prosecution in —&
ert+mna—proceeding— THAT TRIAL. Failure to fully conply with
the request shall bar the adm ssion of the results into evidence
by the prosecution.

(3) Except in a prosecution relating solely to a violation
of section 353(2), the anobunt of alcohol in the operator's bl ood
at the tinme all eged as shown by chem cal anal ysis of that
person's blood, urine, or breath shall give rise to the follow ng

presunpti ons:

(a) If there was at the tine —6-067%ortess—byweirght—of

atecohot—nAthe—personrn-—s—btoeetd— LESS THAN 0. 04% GRAMS PER 100 M L-
LI LI TERS OF BLOOD, PER 210 LI TERS OF BREATH, OR PER 67 M LLILI -

TERS OF URINE, it shall be presuned that the person was not

| MPAI RED BY OR under the influence of intoxicating |iquor.

(B) tey— If there was at the tinme —6-—18%orrore—bywetrght

of—atcohot—n—theperson-—s—broeod— 0. 04% CRAMS OR MORE PER 100
M LLI LI TERS OF BLOOD, PER 210 LI TERS OF BREATH, OR PER 67 M LLI -

LITERS OF URINE, it shall be presumed that the person was
| MPAI RED BY OR under the influence of intoxicating |iquor.
(4) A sanple or specinen of urine or breath shall be taken

and collected in a reasonable manner. Only a licensed physician,

S02814' 01 * (S-1)
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or —atHreensednrurse—orfedical—techretran—under—the—direct+on—
AN | NDI VI DUAL OPERATI NG UNDER THE DELEGATI ON of a |icensed physi -
ci an UNDER SECTI ON 16215 OF THE PUBLI C HEALTH CODE, 1978 PA 368,
MCL 333. 16215, and qualified to withdraw bl ood acting in a nedi-
cal environnent, at the request of a peace officer, may w thdraw
bl ood for the purpose of determ ning the anount of al cohol or
presence of a controlled substance or both in the person's bl ood,
as provided in this section. Liability for a crinme or civil dam
ages predicated on the act of w thdrawi ng OR ANALYZI NG bl ood and
rel ated procedures shall not attach to a —guatf+ed—person—

LI CENSED PHYSI Cl AN OR | NDI VI DUAL OPERATI NG UNDER THE DELEGATI ON
OF A LI CENSED PHYSI Cl AN who wi t hdraws bl ood OR ANALYZES BLOCD or
assists in the withdrawal OR ANALYSIS in accordance with this
section unless the withdrawal OR ANALYSIS is performed in a neg-
i gent manner.

(5) The tests shall be adm nistered at the request of a
peace officer having probable cause to believe the person has
commtted a crine described in subsection (1). A person who
takes a chem cal test adm nistered at the request of a peace
officer, as provided in this section, shall be given a reasonable
opportunity to have a person of his or her own choosing adm nis-
ter 1 of the chem cal tests described in this section within a
reasonable tine after his or her detention. ——ant—the— THE
results of the test shall be adm ssible and shall be considered
W th ot her —ecoenpetent— ADM SSI BLE evi dence in determ ning the
i nnocence or guilt of the defendant. |[If the person charged is

adm ni stered a chem cal test by a person of his or her own

S02814' 01 * (S-1)
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choosi ng, the person charged —shat+—be— | S responsible for
obtaining a chem cal analysis of the test sanple. The person
charged shall be inforned that after taking a test adm nistered
at the request of a peace officer he or she has the right to
demand that a person of his or her own choosing adm nister 1 of
the tests provided for in subsection (1), that the results of the
test shall be adm ssible and shall be considered with other
—eofpetent— ADM SSI BLE evi dence in determ ning the innocence or
guilt of the defendant, and that the person charged —shat+—be— IS
responsi bl e for obtaining a chem cal analysis of the test
sanpl e.

(6) The person charged shall be advised that if the person
refuses the request of a peace officer to take a test described
in this section, a test shall not be given w thout a court order,
BUT THE OFFI CER MAY SEEK TO OBTAI N THE COURT ORDER

(7) This section shall not be construed as limting the
i ntroduction of any other conpetent evidence, including a video
tape recording taken of, and with prior notice to the person,
beari ng upon the question of whether or not the person was
i npai red by or under the influence of —ntexteating— ALCOHOLI C
liquor or a controlled substance, or a conbination of
—+Atoxteat+ag— ALCOHOLI C | iquor and a controll ed substance, or
whet her the person had a bl ood al cohol content of —6-18%o+—+ore
by—wet+ght—of—aleohot— 0. 04 GRAMS OR MORE PER 100 M LLI LI TERS OF
BLOOD, PER 210 LI TERS OF BREATH, OR PER 67 M LLILITERS OF URI NE

(8) If ajury instruction regarding a defendant's refusal to

submt to a chem cal test under this section is requested by the

S02814' 01 * (S-1)
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prosecution or the defendant, the jury instruction shall be given
as foll ows:

"Evidence was admtted in this case which, if believed by
the jury, could prove that the defendant had exercised his or her
right to refuse a chemcal test. You are instructed that such a
refusal is wthin the statutory rights of the defendant and is
not evidence of his or her guilt. You are not to consider such a
refusal in determning the guilt or innocence of the
def endant . ".

(9) If after an accident the operator of a |oconotive engine
involved in the accident is transported to a nedical facility and
a sanple of the operator's blood is withdrawn at that tinme for

t he purpose of nedical treatnent, the result of a chem cal analy-

sis of that sanmple —shat+—be— | S adm ssi ble in —a—€rmnral—prose—
cett+on—for—a—ertre—deser+bed—+n—subsectton—(3H— ANY CRI M NAL

PROCEEDI NG t o show t he armount of al cohol or presence of a con-
trolled substance or both in the person's blood at the tine
al | eged, regardl ess of whether the person had been offered or had
refused a chemical test. The nmedical facility or person perform
ing the chem cal analysis shall disclose the results of the anal -
ysis to a prosecuting attorney who requests the results for use
in a crimnal prosecution as provided in this subsection. A ned-
ical facility or person disclosing information in conpliance with
this subsection —shat+— IS not —be— civilly or crimnally liable
for making the disclosure.

(10) If after an accident the operator of a | oconpotive

engi ne involved in the accident is deceased, a sanple of the

S02814' 01 * (S-1)
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decedent's bl ood shall be w thdrawn by the nedical exam ner or
attendi ng personnel of the nedical facility in a manner directed
by the nedi cal exam ner for the purpose of determ ning —bleod—
THE AMOUNT OF al cohol —eentent— or presence of a controlled sub-
stance or both. The results of the blood testing shall be

rel eased to —the—departrent—of——state pottee—andredical—examner—
A PROSECUTI NG ATTORNEY FOR USE IN A CRI M NAL PROSECUTI ON AS PRO-
VIDED IN THIS SECTION. A nedical facility disclosing information
in conpliance with this subsection —shat+— IS not —be— civilly or
crimnally liable for making the discl osure.

(11) THE OBTAI NI NG OR ANALYSI S OF A PERSON S BLOOD, BREATH
OR URI NE UNDER THI S SECTI ON SHALL NOT BE PERFORMED | N A MANNER
PRCHI BI TED BY THE FEDERAL RAI LROAD ADM NI STRATI ON, UNI TED STATES
DEPARTMENT OF TRANSPORTATI ON.

Sec. 361. (1) A person who operates a | oconotive engi ne
upon the railroad tracks of this state is considered to have
gi ven consent to chem cal tests of his or her blood, breath, or
urine for the purpose of determ ning the anount of al cohol or
presence of a controlled substance or both in his or her bl ood
if:

(a) The person is arrested for a violation of section 353
—ot—355— or a | ocal ordinance substantially corresponding to sec-
tion 353(1) or (2). —ef—355—

(b) The person is arrested for MJRDER OR mansl aught er
resulting fromthe operation of a |oconotive engine, and the
peace officer had probable cause to believe that the person was

operating the | oconotive engine while inpaired by or under the

S02814' 01 * (S-1)
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i nfluence of —ntexteating— ALCOHOLIC liquor or a controlled
substance or a conbi nati on of —nAtexteat+ng— ALCOHOLIC |iquor and
a control |l ed substance, or while having a bl ood al cohol content
of —618%or—+ore—by—wetrght—oef—alecohot— 0. 04 GRAMS OR MORE PER
100 M LLILITERS OF BLOOD, PER 210 LI TERS OF BREATH, OR PER 67

M LLI LI TERS OF URI NE

(2) A person who is afflicted with henophilia, diabetes, or
a condition requiring the use of an anticoagul ant under the
direction of a physician shall not be considered to have given
consent to the withdrawal of bl ood.

(3) The chem cal tests shall be adm nistered as provided in
section 359.

Sec. 365. If a person is convicted of a violation of sec-
tion 353 —6+—355— or of a |ocal ordinance substantially corre-
spondi ng to section 353(1) or (2), —or—355— a report of the con-
viction shall be forwarded by the court in which the conviction
occurred to the United States departnent of transportation. The
formof the report shall be prescribed and furnished by the
departnment of state police.

Enacting section 1. Section 355 of the railroad code of
1993, 1993 PA 354, MCL 462. 355, is repeal ed.
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