HOUSE BILL No. 4005
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HOUSE BILL No. 4005

January 10, 2001, Introduced by Rep. Scranton and referred to the Committee on Commerce.

A bill to anmend 1978 PA 368, entitled
"Public health code,"
by anmendi ng section 2851 (MCL 333.2851), as added by 1996 PA
284.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2851. (1) AS USED IN THI S SECTI ON:

(A) "ARRANGEMENTS" MEANS ALL FUNERAL ARRANGEMENTS FOR, OR
THE FI NAL DI SPOSI TI ON, DI SI NTERMENT, OR THE RI GHT TO POSSESS AND
MAKE DECI SI ONS REGARDI NG THE HANDLI NG OR DI SPCSI TI ON OF, A DEAD
HUMAN BODY, | NCLUDI NG, BUT NOT LIM TED TO CREMATI ON AND THE DI S-
POSAL OF CREMATED REMNAI NS.

(B) "PROVI DER' MEANS A FUNERAL ESTABLI SHVENT OR CEMETERY AND
THE ONNERS, EMPLOYEES, AND AGENTS OF A FUNERAL ESTABLI SHVENT OR
CEMETERY.
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(2) EXCEPT IN THE CASE WHERE THE PERSONS SEEKI NG TO MAKE
ARRANGEMENTS HAVE ACTUAL KNOW.EDGE THAT THE DECEASED HAS MADE
ARRANGEMENTS ON A PRENEED BASI S THROUGH A PROVI DER OF FUNERAL OR
CEMETERY GOODS OR SERVI CES, THE FOLLOW NG PERSONS, | F THEY ARE AT
LEAST 18 YEARS OF AGE, HAVE THE RI GHT TO MAKE ALL DECI SI ONS
REGARDI NG ARRANGEMENTS FOR A DEAD HUMAN BODY | N THE FOLLOW NG
ORDER OF PRI ORI TY:

(A) A SURVI VI NG SPOUSE.

(B) A SURVI VI NG SON OR DAUGHTER.

(C) A SURVI VI NG PARENT.

(D)

(E)

(F)

(6

(H

(1)

(3) 1FE 1 OR MORE OF THE PERSONS LI STED | N SUBSECTI ON (2) DO

A SURVI VI NG BROTHER OR SI STER

A SURVI VI NG GRANDCHI LD.

A SURVI VI NG CH LD OF A DECEASED BROTHER OR Sl STER.
A SURVI VI NG GRANDPARENT.

A SURVI VI NG AUNT OR UNCLE.

A SURVI VI NG FI RST COUSI N.

NOT EXERCI SE THEI R RI GHT TO MAKE ARRANGEMENTS W THI N 48 HOURS OF
BEI NG CONTACTED, OR CANNOT BE LOCATED AFTER A GOOD FAI TH EFFORT
TO CONTACT THEM AT THEI R LAST KNOWN ADDRESS, THEN THAT PERSON
FORFEI TS H'S OR HER RI GHTS UNDER SUBSECTI ON (2) AND THE AUTHORI TY
TO MAKE ARRANGEMENTS FALLS TO THE NEXT PERSON I N THE ORDER OF

PRI ORI TY.

(4) I'F 2 OR MORE PERSONS HAVE THE SAME PRI ORI TY UNDER SUB-
SECTION (2), THEN THE MAJORI TY HAVE AUTHORI TY TO MAKE THE
ARRANGEMENTS. |F A MAJORITY CANNOT AGREE ON THE ARRANGEMENTS,
ANY PERSON SPECI FI ED I N SUBSECTI ON (2) OR THE PROVI DER WHO HAS
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CUSTODY OF THE DEAD HUMAN BODY, OR BOTH, MAY FILE A PETI TION W TH
THE PROBATE COURT FOR THE COUNTY OF THE DOM Cl LE OF THE DECEASED
AT THE TIME OF DEATH OR THE COUNTY | N WHI CH THE DEAD HUMAN BODY
| S LOCATED REQUESTI NG THE PROBATE COURT TO DEC| DE BETWEEN OR
AVONG THE CONFLI CTI NG REQUESTS OR TO REACH A SOLUTI ON BASED UPON
A COVPROM SE OF 1 OR MORE REQUESTS. A PROVIDER |'S NOT REQUI RED
TO BRI NG AN ACTI ON DESCRI BED I N TH' S SUBSECTI ON AND | S NOT Cl V-
| LLY OR CRIM NALLY LI ABLE FOR NOT DO NG SO. |IN THE EVENT OF A
DI SPUTE, A PROVIDER |'S NOT REQUI RED TO ACCEPT A DECEASED S
REMAI NS OR TO | NTER OR OTHERW SE DI SPOSE OF THE DECEASED S
REMAI NS OR COVPLETE THE ARRANGEMENTS UNTIL THE PROVI DER RECEI VES
A COURT ORDER OR WRI TTEN AGREEMENT S| GNED BY THE PARTIES I N
DI SPUTE.

(5) | F A PERSON LI STED | N SUBSECTI ON (2) DOES NOT EXI ST, OR
| F HE OR SHE DOES NOT EXERCI SE HI'S OR HER RI GHT TO MAKE ARRANGE-
MENTS W THI N 48 HOURS OF BEI NG CONTACTED OR CANNOT BE LOCATED
AFTER A GOOD FAI TH EFFORT BY THE PERSONAL REPRESENTATI VE OF THE
ESTATE TO CONTACT HI M OR HER AT H' S OR HER LAST KNOWN ADDRESS,
THEN THE PERSONAL REPRESENTATI VE OF THE DECEASED S ESTATE MAY
AUTHORI ZE ARRANGEMENTS BEFORE HI S OR HER APPOI NTVENT.

(6) |F THERE 1S NO PERSONAL REPRESENTATI VE, THEN A PROVI DER
THAT 1S WLLING TO ASSUVE THE RESPONSI BI LI TY FOR PROVI DI NG THE
ARRANGEMENTS MAY ACCEPT | NSTRUCTI ONS FROM ANY PERSON W LLI NG TO
ASSUVE THE RESPONSI BI LI TY OF MAKI NG THE ARRANGEMENTS. THE PRI OR-
| TY SET FORTH I N SUBSECTION (2) 1S A REBUTTABLE PRESUMPTI ON THAT
MAY BE RELI ED UPON BY A PROVIDER A PROVIDER |'S NOT A GUARANTOR
THAT THE PERSON MAKI NG THE ARRANGEMENTS HAS THE LEGAL AUTHORI TY
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TO DO SO. A PROVI DER DOES NOT HAVE THE RESPONSI BI LI TY TO CONTACT
OR | NDEPENDENTLY | NVESTI GATE THE EXI STENCE OF NEXT- OF- KI N BUT MAY
RELY ON | NFORVATI ON PROVI DED BY FAM LY MEMBERS. | F NO PERSON | S
W LLI NG TO ASSUME THE RESPONSI Bl LI TY OF MAKI NG ARRANGEMENTS, THEN
THE PROVI DER SHALL NOTI FY THE DEPARTMENT OF COVMUNI TY HEALTH. A
PROVI DER WHO I N GOOD FAI TH AND AFTER REASONABLE DI LI GENCE
ATTEMPTS TO COMPLY WTH THI'S SECTION IS NOT ClVILLY OR CRI M NALLY
LI ABLE FOR THE ARRANGEMENTS PROVI DED.

(7) A PERSON WHO ALLEGES THAT PERM TTING 1 OR MORE OF THE
PERSONS W TH PRI ORI TY UNDER SUBSECTI ON (2) TO AUTHORI ZE ARRANGCE-
MENTS MAY WORK A GRAVE | NJUSTI CE OR WHO ALLEGES THAT A PERSON
OTHER THAN A PERSON W TH PRI ORI TY UNDER SUBSECTI ON (2), UNDER ALL
THE Cl RCUMSTANCES OF THE CASE, HAD A CLOSER PERSONAL AFFINITY TO
THE DECEASED AND SHOULD BE ALLOWNED TO MAKE THE ARRANGEMENTS MAY
FILE A PETITION WTH THE PROBATE COURT FOR THE COUNTY OF THE DOw
| Cl LE OF THE DECEASED AT THE TI ME OF DEATH OR THE COUNTY I N VWH CH
THE DEAD HUMAN BODY | S LOCATED REQUESTI NG AN ORDER G VING H M OR
HER THE AUTHORI TY TO MAKE THE ARRANGEMENTS. A PROVIDER IS
REQUI RED TO FOLLOW THE | NSTRUCTI ONS OF THE PROBATE COURT WHEN
| SSUED AS A COURT ORDER AND SERVED ON THE PROVI DER. | F A PETI -
TION IS FILED, THE PROVI DER SHALL SUSPEND THE ARRANGEMENTS AUTHO-
Rl ZED BY THE PERSON W TH PRI ORI TY UNDER SUBSECTI ON (2) UNTIL THE
PROBATE COURT | SSUES A COURT ORDER.

(8) UPON RECEI PT OF A PETITION FI LED UNDER SUBSECTI ON (4) OR
(7), THE PROBATE COURT SHALL SET A DATE FOR A HEARI NG THAT SHALL
BE AS SOON AS POSSI BLE, BUT NOT LATER THAN 7 BUSI NESS DAYS AFTER
THE DATE THE PETITION IS FI LED. NOTI CE OF THE HEARI NG AND THE
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PETI TI ON SHALL BE SERVED PERSONALLY OR I N SUCH A MANNER TO ENSURE
RECEI PT BY MAIL ON ANY PERSON SPECI FI ED IN THI S SUBSECTI ON NOT
LESS THAN 5 DAYS BEFORE THE DATE OF THE HEARI NG  NOTI CE OF THE
HEARI NG SHALL | NCLUDE NOTI CE OF THE PERSON S RI GHT TO APPEAR AT
THE HEARI NG UNLESS THE PERSON CANNOT BE LOCATED AFTER A GOOD
FAI TH EFFORT HAS BEEN MADE TO LOCATE THE PERSON AT HI S OR HER
LAST KNOWN ADDRESS, THE NOTI CE AND PETI TI ON SHALL BE SERVED ON
ANY PERSON HAVI NG THE H GHEST PRI ORI TY AS DESCRI BED | N
SUBSECTI ON (2). EXCEPT FOR ATTORNEY FEES, |F THE PETITIONER | S
THE PROVI DER, THE ESTATE SHALL REI MBURSE THE PROVI DER FOR ALL
COSTS I NCURRED IN BRI NG NG THE ACTI ON.  ANY PERSON SERVED NOTI CE
OF THE HEARI NG MAY WAI VE H' S OR HER RI GHTS, AND UPON FI LI NG OF
THE WAI VER | N WRI TI NG THE PROBATE COURT MAY | MMEDI ATELY HEAR THE
PETI TI ON

(9) I'N DECI DI NG AN ACTI ON BROUGHT PURSUANT TO SUBSECTI ON
(4), THE PROBATE COURT SHALL CONSI DER AT LEAST ALL OF THE FOLLOW
| NG FACTORS

(A) THE EXPRESSED DESI RES OF THE DECEASED

(B) THE REASONABLENESS AND PRACTI CALITY OF THE
ARRANGEMENTS.

(©) THE RELATI VE PERSONAL AFFI NI TY OF THE PERSON TO THE
DECEASED.

(D) THE DESI RES OF THE PERSON OR PERSONS READY, W LLING AND
ABLE TO PAY THE COSTS OF THE ARRANGEMENTS

(E) A PRESUMPTION I N FAVOR OF ALLOW NG MAXI MUM PARTI CI PATI ON
BY ALL W SHI NG TO PAY RESPECTS TO THE DECEASED
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(F) THE CONVENI ENCE AND NEEDS OF OTHER FAM LY AND FRI ENDS OF
THE DECEASED W SHI NG TO PAY RESPECTS.

(10) I N DECI DI NG AN ACTI ON BROUGHT PURSUANT TO SUBSECTI ON
(7), THE PROBATE COURT SHALL CONSI DER AT LEAST BOTH OF THE FOL-
LOW NG FACTORS

(A) THE EXPRESSED DESI RES OF THE DECEASED

(B) THE DESI RES OF THE PERSON OR PERSONS READY, W LLING AND
ABLE TO PAY THE COSTS OF THE ARRANGEMENTS

(11) THE FACT THAT ANY PERSON HAS PAI D OR AGREED TO PAY ALL
OR PART OF THE COST OF THE ARRANGEMENTS DOES NOT G VE A PERSON
ANY GREATER RI GHTS TO MAKE ALL DECI SI ONS REGARDI NG THE ARRANGE-
MENTS THAN HE OR SHE OTHERW SE WOULD HAVE HAD UNDER THI' S SECTI ON

(12) 13— Subject to any other provision of this part, a
person who has authority to make arrangenents for a dead human
body under this part also has authority to request a permt for
the disinternment of a dead human body under section 2853 notwth-
standing the | ack of consent of, or 1 or nore objections of, a
person who owns or possesses ownership rights over the place of
repose. A person who owns or possesses ownership rights over the
pl ace of repose shall not bear any cost associated with the dis-
interment unless that person initiates the disinternent or is
otherwise legally obligated for the costs of the disinternent.

(13) 29— This section does not void or otherw se affect a

gift made pursuant to part 101.
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