HOUSE BILL No. 4108

N~ oo o0~ WO DN P

HOUSE BILL No. 4108

January 31, 2001, Introduced by Reps. Anderson, Plakas, Schauer, Schermesser, Gieleghem, Zelenko,
Bogardus, Kolb, Stewart and Frank and referred to the Committee on Senior Health, Security and Retirement.

A bill to anmend 1978 PA 368, entitled
"Public health code,"
by amendi ng sections 20165 and 20175 (MCL 333. 20165 and
333.20175), section 20165 as anended by 1998 PA 108 and section
20175 as anended by 2000 PA 319, and by addi ng section 20173.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 20165. (1) Except as otherw se provided in this sec-
tion, after notice of intent to an applicant or |icensee to deny,
limt, suspend, or revoke the applicant's or licensee's |icense
or certification and an opportunity for a hearing, the departnment
may deny, limt, suspend, or revoke the |license or certification
or inpose an admnistrative fine on a licensee if 1 or nore of

the foll owi ng exist:
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(a) Fraud or deceit in obtaining or attenpting to obtain a
license or certification or in the operation of the |licensed
health facility or agency.

(b) Aviolation of this article or a rule pronul gated under
this article.

(c) Fal se or m sleading adverti sing.

(d) Negligence or failure to exercise due care, including
negl i gent supervision of enpl oyees and subordi nates.

(e) Permtting a license or certificate to be used by an
unaut hori zed health facility or agency.

(f) Evidence of abuse regarding a patient's health, welfare,
or safety or the denial of a patient's rights.

(g) Failure to conply with section 10102a(7).

(h) Failure to conply with part 222 or a term condition, or
stipulation of a certificate of need issued under part 222, or
bot h.

(i) Aviolation of section 20197(1).

(J) FAILURE TO MAKE A REPORT UNDER SECTI ON 20175(5) OR (7).

(2) The departnent may deny an application for a |icense or
certification based on a finding of a condition or practice that
woul d constitute a violation of this article if the applicant
were a |icensee.

(3) Denial, suspension, or revocation of an individual ener-
gency nedi cal services personnel |icense under part 209 is gov-
erned by section 20958.

(4) If the departnment determ nes under subsection (1) that a

health facility or agency has violated section 20197(1), the
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department shall inpose an administrative fine of $5,000,000.00
on the health facility or agency.

SEC. 20173. (1) EXCEPT AS OTHERW SE PROVI DED | N SUBSECTI ON
(2), A HEALTH FACILITY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY
MVEDI CAL CARE FACI LI TY, OR HOVE FOR THE AGED SHALL NOT EMPLOY,
| NDEPENDENTLY CONTRACT W TH, OR GRANT CLI NI CAL PRI VI LEGES TO AN
| NDI VI DUAL WHO REGULARLY PROVI DES DI RECT SERVI CES TO PATI ENTS OR
RESI DENTS I N THE HEALTH FACI LI TY OR AGENCY AFTER THE EFFECTI VE
DATE OF THE AMENDATORY ACT THAT ADDED THI'S SECTION | F THE | NDI -
VI DUAL HAS BEEN CONVI CTED IN THI S STATE OF 1 OR MORE OF THE
FOLLOW NG

(A) A FELONY OR AN ATTEMPT OR CONSPI RACY TO COWM T A FELONY
WTH N THE 15 YEARS | MVEDI ATELY PRECEDI NG THE DATE OF APPLI CATI ON
FOR EMPLOYMENT OR CLI NI CAL PRI VI LEGES OR THE DATE OF THE EXECU-
TION OF THE CONTRACT OR WTHI N THE 15 YEARS | MVEDI ATELY PRECEDI NG
THE DATE OF THE | NDI VI DUAL' S MOST RECENT CRI M NAL HI STORY CHECK
PERFORMED UNDER THI'S SECTION, |F THE | NDI VIDUAL | S EMPLOYED BY,
UNDER CONTRACT TO, OR GRANTED CLI NI CAL PRI VI LEGES | N THE HEALTH
FACI LI TY OR AGENCY BEFORE THE EFFECTI VE DATE OF THE AMENDATORY
ACT THAT ADDED THI S SECTI ON

(B) A M SDEMEANOR | NVOLVI NG ABUSE, NEGLECT, ASSAULT, BAT-
TERY, OR CRI M NAL SEXUAL CONDUCT OR | NVOLVI NG FRAUD OR THEFT
AGAI NST A VULNERABLE ADULT AS THAT TERM IS DEFI NED I N
SECTI ON 145M OF THE M CHI GAN PENAL CODE, 1931 PA 328,
MCL 750.145M WTHY N THE 10 YEARS | MVEDI ATELY PRECEDI NG THE DATE
OF APPLI CATI ON FOR EMPLOYMENT OR CLI NI CAL PRI VI LEGES OR THE DATE
OF THE EXECUTI ON OF THE CONTRACT OR WTHI N THE 10 YEARS
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| MVEDI ATELY PRECEDI NG THE DATE OF THE | NDI VI DUAL' S MOST RECENT
CRI M NAL HI STORY CHECK PERFORMED UNDER THI'S SECTION, | F THE | NDI -
VI DUAL | S EMPLOYED BY, UNDER CONTRACT TO, OR GRANTED CLI NI CAL
PRI VI LEGES | N THE HEALTH FACI LI TY OR AGENCY BEFORE THE EFFECTI VE
DATE OF THE AMENDATORY ACT THAT ADDED THI S SECTI ON

(2) EXCEPT AS OTHERW SE PROVIDED IN THI' S SUBSECTI ON AND SUB-
SECTI ON (5), A HEALTH FACILITY OR AGENCY THAT IS A NURSI NG HOVE
COUNTY MEDI CAL CARE FACI LITY, OR HOME FOR THE AGED SHALL NOT
EMPLOY, | NDEPENDENTLY CONTRACT W TH, OR GRANT CLI NI CAL PRI VI LEGES
TO AN | NDI VI DUAL AFTER THE EFFECTI VE DATE OF THE AMENDATORY ACT
THAT ADDED THI' S SECTI ON UNTI L THE HEALTH FACI LI TY OR AGENCY COv
PLI ES WTH SUBSECTION (4). TH' S SUBSECTI ON AND SUBSECTI ON (1) DO
NOT APPLY TO AN | NDI VI DUAL WHO | S EMPLOYED BY, UNDER CONTRACT TO
OR GRANTED CLI NI CAL PRIVILEGES IN A HEALTH FACI LI TY OR AGENCY
BEFORE THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S
SECTION, IF THE I NDI VI DUAL HAS HAD A CRI M NAL HI STORY CHECK THAT
| S EQUI VALENT TO THE CRI M NAL HI STORY CHECK CONDUCTED UNDER THI S
SECTI ON OR THAT IS PERFORVED UNDER THI S SECTION WTHI N THE 2
YEARS | MVEDI ATELY PRECEDI NG THE EFFECTI VE DATE OF THE AMENDATORY
ACT THAT ADDED THI S SECTI ON

(3) AN I NDI VI DUAL WHO APPLI ES FOR EMPLOYMENT EI THER AS AN
EMPLOYEE OR AS AN | NDEPENDENT CONTRACTOR OR FOR CLI NI CAL PRI VI -
LEGES WTH A HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE
COUNTY MEDI CAL CARE FACILITY, OR HOVE FOR THE AGED SHALL G VE
WRI TTEN CONSENT AT THE TI ME OF APPLI CATI ON FOR THE DEPARTMENT OF
STATE PCOLI CE OR ANOTHER AUTHORI ZED LAW ENFORCEMENT AGENCY TO
CONDUCT A CRIM NAL HI STORY CHECK UNDER SUBSECTION (4). |IF THE
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DEPARTMENT OF STATE POLI CE OR OTHER AUTHORI ZED LAW ENFORCEMENT
AGENCY HAS CONDUCTED A CRIM NAL HI STORY CHECK ON THE APPLI CANT
WTH N THE 6 MONTHS | MMEDI ATELY PRECEDI NG THE DATE OF APPLI CA-
TION, THE HEALTH FACI LI TY OR AGENCY MAY USE A CERTI FI ED COPY OF
THAT CRI M NAL HI STORY CHECK | NSTEAD OF OBTAI NI NG WWRI TTEN CONSENT
AND REQUESTI NG A NEW CRI M NAL HI STORY CHECK UNDER THI S SUBSECTI ON
AND SUBSECTION (4). | F THE APPLI CANT IS APPLYI NG FOR EMPLOYMENT
AS AN | NDEPENDENT CONTRACTOR AND IS USI NG A PREVI OUS CRI M NAL
HI STORY CHECK AS DESCRIBED IN THI S SUBSECTI ON, THE HEALTH FACI L-
| TY OR AGENCY SHALL ACCEPT THE CERTI FI ED COPY OF THE CRI M NAL
H STORY CHECK ONLY FROM THE FI RM OR AGENCY THAT EMPLOYS THE | NDI -
VI DUAL OR FROM THE DEPARTMENT OF STATE POLI CE OR OTHER AUTHORI ZED
LAW ENFORCEMENT AGENCY.

(4) UPON RECEI PT OF THE WRI TTEN CONSENT REQUI RED UNDER SUB-
SECTION (3), A HEALTH FACILITY OR AGENCY THAT IS A NURSI NG HOVE,
COUNTY MEDI CAL CARE FACILITY, OR HOME FOR THE AGED SHALL MAKE A
REQUEST TO THE DEPARTMENT OF STATE POLI CE OR ANOTHER AUTHORI ZED
LAW ENFORCEMENT AGENCY TO CONDUCT A CRIM NAL HI STORY CHECK ON THE
APPLI CANT. THE REQUEST SHALL BE MADE ON A FORM AND I N A MANNER
PRESCRI BED BY THE DEPARTMENT OF STATE POLI CE OR BY THE OTHER
AUTHORI ZED LAW ENFORCEMENT AGENCY. | F THERE IS A CHARGE FOR CON-
DUCTI NG THE CRIM NAL HI STORY CHECK, THE HEALTH FACI LI TY OR AGENCY
REQUESTI NG THE CRI M NAL HI STORY CHECK SHALL PAY THE COST OF THE
CHARGE. THE HEALTH FACI LI TY OR AGENCY SHALL NOT SEEK REI MBURSE-
MENT FOR THE CHARGE FROM THE | NDI VI DUAL WHO | S THE SUBJECT OF THE
CRIM NAL HI STORY CHECK. THE DEPARTMENT OF STATE POLI CE OR OTHER
AUTHORI ZED LAW ENFORCEMENT AGENCY SHALL CONDUCT A CRI M NAL

00905' 01



© 00 N oo o~ wWw N PP

N N N NN N NN P PB R PR R R R R R R
N~ o o0 ~N W N B O © 0 N o 00 M W N P O

6
H STORY CHECK ON THE | NDI VI DUAL NAMVED I N THE REQUEST. THE
DEPARTMENT OF STATE POLI CE OR OTHER AUTHORI ZED LAW ENFORCEMENT
AGENCY SHALL PROVI DE THE HEALTH FACI LI TY OR AGENCY W TH A REPORT
OF THE CRIM NAL HI STORY CHECK. THE REPORT SHALL CONTAI N ANY
CRI' M NAL HI STORY RECORD | NFORMATI ON ON THE APPLI CANT MAI NTAI NED
BY THE DEPARTMENT OF STATE POLI CE OR OTHER AUTHORI ZED LAW
ENFORCEMENT AGENCY. THE DEPARTMENT OF STATE POLI CE OR OTHER
AUTHORI ZED LAW ENFORCEMENT AGENCY SHALL CERTI FY EACH REPORT W TH
AN OFFI Cl AL SEAL OR OTHER SYMBOL OF AUTHENTI CITY.

(5) I'F A HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE,
COUNTY MEDI CAL CARE FACILITY, OR HOVE FOR THE AGED DETERM NES | T
NECESSARY TO EMPLOY OR GRANT CLI NI CAL PRI VI LEGES TO AN APPLI CANT
BEFORE RECEI VI NG THE RESULTS OF THE APPLI CANT'S CRI M NAL HI STORY
CHECK UNDER SUBSECTI ON (4), THE HEALTH FACI LI TY OR AGENCY MAY
EMPLOY OR GRANT CLI NI CAL PRI VI LEGES TO THE | NDI VI DUAL AS A CONDI -
TI ONAL EMPLOYEE OR CONDI TI ONAL STAFF MEMBER | F ALL OF THE FOLLOW
| NG APPLY:

(A) THE HEALTH FACI LI TY OR AGENCY REQUESTS THE CRIM NAL HI S-
TORY CHECK UNDER SUBSECTI ON (4) BEFORE CONDI Tl ONALLY EMPLOYI NG OR
GRANTI NG CLI NI CAL PRI VI LEGES TO THE | NDI VI DUAL.

(B) THE I NDI VI DUAL SI GNS A STATEMENT THAT HE OR SHE HAS NOT
BEEN CONVI CTED OF 1 OR MORE OF THE CRI MES THAT ARE DESCRI BED I N
SUBSECTI ON (1), AND AGREEI NG THAT, |IF THE CRI M NAL HI STORY CHECK
CONDUCTED UNDER SUBSECTI ON (4) 1S NOT THE SAME AS THE
| NDI VI DUAL" S STATEMENT UNDER THI S SUBDI VI SI ON, H S OR HER EMPLOY-
MENT OR CLI NI CAL PRI VI LEGES ARE TERM NABLE AT THE OPTI ON OF THE
HEALTH FACI LI TY OR AGENCY. NOT LATER THAN 90 DAYS AFTER THE
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EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S SECTI ON, THE
DEPARTMENT SHALL DEVELOP AND DI STRI BUTE A MODEL FORM FOR THE
STATEMENT REQUI RED UNDER THI S SUBDI VI SI ON. THE DEPARTMENT SHALL
MAKE THE MODEL FORM AVAI LABLE TO AFFECTED HEALTH FACI LI TIES OR
AGENCI ES UPON REQUEST AT NO CHARGE

(6) I'F AN INDIVIDUAL IS EMPLOYED AS A CONDI TI ONAL EMPLOYEE
OR IS GRANTED CONDI TI ONAL CLI NI CAL PRI VI LEGES UNDER SUBSECTI ON
(5), AND THE REPORT DESCRI BED I N SUBSECTI ON (4) |S SUBSTANTI ALLY
DI FFERENT FROM THE | NDI VI DUAL' S STATEMENT UNDER SUBSECTI ON (5),
THE HEALTH FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY MED-
| CAL CARE FACILITY, OR HOME FOR THE AGED MAY TERM NATE THE
| NDI VI DUAL' S EMPLOYMENT OR CLI Nl CAL PRI VI LEGES. AN | NDI VI DUAL
WHO KNOW NGLY PROVI DES FALSE | NFORVATI ON REGARDI NG CRI M NAL CON-
VI CTI ONS ON A STATEMENT DESCRI BED I N SUBSECTION (5) IS QU LTY OF
A M SDEMEANCR, PUNI SHABLE BY | MPRI SONMENT FOR NOT MORE THAN 90
DAYS OR A FINE OF NOT MORE THAN $500. 00, OR BOTH

(7) EXCEPT AS OTHERW SE PROVI DED | N SUBSECTI ON (8), A HEALTH
FACI LI TY OR AGENCY THAT IS A NURSI NG HOVE, COUNTY MEDI CAL CARE
FACILITY, OR HOME FOR THE AGED SHALL USE CRI M NAL HI STORY RECORD
| NFORVATI ON OBTAI NED UNDER THI'S SECTI ON ONLY FOR THE PURPOSE OF
EVALUATI NG AN APPLI CANT" S QUALI FI CATI ONS FOR CLI NI CAL PRI VI LEGES
OR FOR EMPLOYMENT I N THE POSI TI ON FOR WHI CH HE OR SHE HAS APPLI ED
AND FOR THE PURPOSES OF SUBSECTI ONS (5) AND (6). A HEALTH FACI L-
I TY OR AGENCY OR AN EMPLOYEE OF THE HEALTH FACI LI TY OR AGENCY
SHALL NOT DI SCLOSE CRI M NAL HI STORY RECORD | NFORVATI ON OBTAI NED
UNDER THI' S SECTI ON TO A PERSON WHO | S NOT DI RECTLY | NVOLVED | N
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EVALUATI NG THE APPLI CANT' S QUALI FI CATI ONS FOR EMPLOYMENT OR
CLI NI CAL PRI VI LEGES.

(8) A HEALTH FACILITY OR AGENCY THAT IS A NURSI NG HOVE,
COUNTY MEDI CAL CARE FACILITY, OR HOVE FOR THE AGED SHALL REPORT
THE CRI M NAL HI STORY RECORD | NFORMATI ON OBTAI NED UNDER THI S SEC-
TI ON AND ANY OTHER CRI M NAL HI STORY | NFORMATI ON REGARDI NG AN
| NDI VI DUAL EMPLOYED BY, UNDER CONTRACT TO, OR GRANTED CLI NI CAL
PRI VI LEGES BY THE HEALTH FACI LI TY OR AGENCY TO THE DEPARTMENT OF
CONSUMER AND | NDUSTRY SERVI CES.

Sec. 20175. (1) A health facility or agency shall keep and
mai ntain a record for each patient including a full and conplete
record of tests and exam nations performed, observations made,
treatnments provided, and in the case of a hospital, the purpose
of hospitalization. |In addition to the sanctions set forth in
section 20165, a hospital that fails to conmply with this subsec-
tion is subject to an adm nistrative fine of $10, 000. 00.

(2) A hospital shall take precautions to assure that the
records required by subsection (1) are not wongfully altered or
destroyed. A hospital that fails to conply with this subsection
is subject to an administrative fine of $10, 000. 00.

(3) Unless otherwi se provided by |law, the |icensing and cer-
tification records required by this article are public records.

(4) Departnental officers and enpl oyees shall respect the
confidentiality of patient clinical records and shall not divul ge
or disclose the contents of THOSE records in a manner that iden-

tifies an individual except pursuant to court order.

00905' 01



© 00 N oo o~ wWw N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

9

(5) A health facility or agency —that—enptoys,—contracts
- i healt] : . s I
regrstered—under—art+ete—15— shall report the following to the
departnment of consumer and industry services not nore than 30
days after it occurs:

(a) Disciplinary action taken by the health facility or
agency against a health professional WHO IS |icensed or regis-
tered under article 15 AND EVMPLOYED BY, UNDER CONTRACT TO, OR
GRANTED CLI NI CAL PRI VI LEGES I N THE HEALTH FACI LI TY OR AGENCY
based on the licensee's or registrant's professional conpetence,
disciplinary action that results in a change of enpl oynent
status, or disciplinary action based on conduct that adversely
affects the licensee's or registrant's clinical privileges for a
period of nore than 15 days. As used in this subdivision,
"adversely affects" neans the reduction, restriction, suspension,
revocation, denial, or failure to renew the clinical privileges
of a licensee or registrant by a health facility or agency.

(b) Restriction or acceptance of the surrender of the clini-
cal privileges of a —+t+eensee—or—regrstrant— HEALTH PROFESSI ONAL
LI CENSED OR REQ STERED UNDER ARTI CLE 15 under either of the fol-
| ow ng circunstances:

(i) The licensee or registrant is under investigation by the
health facility or agency.

(ii) There is an agreenment in which the health facility or
agency agrees not to conduct an investigation into the |licensee's
or registrant's all eged professional inconpetence or inproper

pr of essi onal conduct.
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(c) A case in which a health professional LI CENSED OR
REQ STERED UNDER ARTI CLE 15 resigns or termnates a contract or
whose contract is not renewed instead of the health facility
taki ng disciplinary action against the health professional.

(6) Upon request by another health facility or agency seek-
ing a reference for purposes of changing or granting staff OR
CLINICAL privileges, credentials, or enploynent, a health facil-
ity or agency that enploys, contracts with, or grants STAFF OR
CLINICAL privileges to health professionals licensed or regis-
tered under article 15 shall notify the requesting health facil -
ity or agency of —any— disciplinary or other action reportable
under subsection (5) that it has taken against a health profes-
sional licensed or registered under article 15 and enpl oyed by,
under contract to, or granted STAFF OR CLIN CAL privil eges by the
health facility or agency.

(7) A HEALTH FACILITY OR AGENCY SHALL REPORT TO THE DEPART-
MENT OF CONSUMER AND | NDUSTRY SERVI CES FI NAL DI SCI PLI NARY ACTI ON
TAKEN BY THE HEALTH FACI LI TY OR AGENCY AGAI NST AN EMPLOYEE THAT
| N\VOLVES SEXUAL OR OTHER ABUSE, NEGLECT, PHYSI CAL HARM THEFT, OR
FRAUDULENT BEHAVI OR AGAI NST A PATI ENT OR RESI DENT OF THE HEALTH
FACI LI TY OR AGENCY AND ALL CRI M NAL HI STORY RECORD | NFORVATI ON
OBTAI NED UNDER OR DESCRI BED I N SECTI ON 20173. A REPORT REQUI RED
UNDER THI S SUBSECTION IS I N ADDI TION TO, AND | S NOT SATI SFI ED BY,
A REPORT MADE UNDER SUBSECTI ON (5) (A).

(8) A REPORT RECEI VED BY THE DEPARTMENT OF CONSUMER AND
| NDUSTRY SERVI CES UNDER SUBSECTION (5) OR (7) IS PUBLIC
| NFORMATI ON.
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(9) —AH— For the purpose of reporting disciplinary actions
under this section, a health facility or agency shall include
only the following in the information provided:

(a) The nane of the licensee or registrant OR OTHER EMPLOYEE
agai nst whom di sci plinary action has been taken.

(b) A description of the disciplinary action taken.

(c) The specific grounds for the disciplinary action taken.

(d) The date of the incident that is the basis for the dis-
ciplinary action.

(10) —8)— The records, data, and know edge coll ected for or
by individuals or commttees assigned a professional review func-
tion in a health facility or agency, or an institution of higher
education in this state that has coll eges of osteopathic and
human nedi ci ne, are confidential, shall be used only for the pur-
poses provided in this article, are not public records, and are
not subject to court subpoena.

Enacting section 1. This amendatory act takes effect July

1, 2001.
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