HOUSE BILL No. 4119

HOUSE BILL No. 4119

January 31, 2001, Introduced by Reps. Basham, Schermesser and Lemmons and referred to the Committee
on Regulatory Reform.

A bill to anend 1980 PA 299, entitled

"Qccupational code,"

by amendi ng section 303a (MCL 339. 303a),

183, and by adding article 28; and to repeal

acts.

as anended by 1995 PA

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

1 Sec. 303a. The terns provided for

2 nmence on the follow ng dates:
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Col | ecti on agenci es July 1
Conmuni ty pl anners July 1
Cosnet ol ogy January 1
Enpl oynent agenci es Cctober 1
Foresters April 1
Hearing aid deal ers Cctober 1
Land surveyors April 1
Landscape architects July 1
Marri age counsel ors Cctober 1
Mortuary science July 1
Nur si ng honme adm nistrators January 1
Pr of essi onal engi neers April 1
Real estate appraisers July 1
Real estate brokers and sal espersons July 1
Resi dential builders April 1
Soci al workers Oct ober 1
ARTI CLE 28

SEC. 2801. AS USED IN TH S ARTI CLE:

(A) "AUCTI ON' MEANS THE SALE OR OFFER FOR SALE BY BI DDI NG OF
REAL OR PERSONAL PROPERTY AT A PUBLI C OR PRI VATE LOCATI ON.

(B) "AUCTI ONEER' MEANS AN | NDI VI DUAL WHO, FOR COVPENSATI ON
| S ENGAGED | N THE BUSI NESS OF THE CONDUCT OF OR OFFERS TO ENGAGE
I N THE CONDUCT OF AN AUCTI ON

SEC. 2803. THERE IS CREATED A BOARD OF AUCTI ONEERS

SEC. 2805. (1) AN INDI VIDUAL SHALL NOT CONDUCT OR OFFER TO
CONDUCT AN AUCTI ON UNLESS LI CENSED OR EXEMPT FROM LI CENSURE UNDER
TH S ARTI CLE.
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(2) A CORPORATI ON, PARTNERSHI P, LIM TED LI ABI LI TY COVPANY,
ASSOCI ATI ON, OR OTHER LEGAL ENTITY MAY APPLY FOR LI CENSURE UNDER
TH'S ARTICLE | F NOT' LESS THAN 1 OF I TS OFFI CERS, PARTNERS, MEM
BERS, OR MANAG NG AGENTS IS DESI GNATED AS A QUALI FYlI NG MEMBER.
THE DEPARTMENT SHALL | SSUE A LI CENSE TO THE QUALI FYI NG MEMBER
UPON THAT | NDI VI DUAL' S FULFI LLMENT OF THE REQUI REMENTS OF THI S
ARTI CLE. THE QUALI FYI NG MEMBER | S RESPONSI BLE FOR EXERCI SI NG THE
SUPERVI SI ON AND CONTRCOL OF THE ACTI VI TI ES REGULATED BY THI S ARTI -
CLE SO AS TO ASSURE FULL COWVPLI ANCE WTH THI S ARTI CLE AND ANY
RULES THAT MAY BE PROMULGATED UNDER THI S ARTI CLE.

(3) THE DEPARTMENT SHALL SUSPEND, REVOKE, OR DENY THE
LI CENSE OF A CORPORATI ON, PARTNERSHI P, LI M TED LI ABI LI TY COVPANY,
ASSOCI ATI ON, OR OTHER LEGAL ENTI TY WHEN THE LI CENSE OF THE QUALI -
FYI NG MEMBER | S SUSPENDED, REVOKED, OR DEN ED.

(4) I'F THE QUALI FYI NG MEMBER OF A LI CENSEE STOPS BEING I TS
QUALI FYI NG MEMBER, SUCH Cl RCUMSTANCE OPERATES AS AN AUTOVATI C
SUSPENSI ON OF THE ENTITY' S LI CENSE. UPON REQUEST, THE DEPARTMENT
MAY PERM T THE LI CENSE TO REMAIN | N FORCE FOR A REASONABLE PERI OD
OF TIME IN ORDER TO ALLOW THE QUALI FYI NG OF A NEW QUALI FYI NG
MEMBER.

(5) A PERSON SHALL NOT ADVERTI SE OR USE THE TERM " AUCTI ON',
“AUCTI ONEER"', OR ANY OTHER TERM OF SI M LAR MEANI NG THAT CONNOTES
THAT THE PERSON | S LI CENSED UNDER THI S ARTI CLE UNLESS THAT PERSON
OBTAINS A LI CENSE UNDER THI S ARTI CLE OR IS SPECI FI CALLY EXEMPT
FROM LI CENSURE UNDER THI S ARTI CLE.

SEC. 2807. THE FOLLOW NG PERSONS ARE EXEMPT FROM LI CENSURE
UNDER THI S ARTI CLE:
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(A) A PERSON SELLI NG BY AUCTION H'S OR HER OWN REAL OR
PERSONAL PROPERTY WHERE THAT OANER DOES NOT ACQUI RE THE REAL OR
PERSONAL PROPERTY SOLELY FOR THE PURPOSE OF RESALE BY AUCTI ON.

(B) A PERSON SELLI NG BY AUCTI ON REAL OR PERSONAL PROPERTY
FOR THE BENEFI T OF A CHARI TABLE, RELI A QUS, OR Cl VI C ORGANI ZATI ON
VWHERE THE AUCTI ONEER DOES NOT RECEI VE COVPENSATI ON.

(C AN AGENT OR EMPLOYEE OF A COURT OF COVPETENT JURI SDI C-

TI ON SELLI NG BY AUCTI ON REAL OR PERSONAL PROPERTY PURSUANT TO A
COURT ORDER; A LAW ENFORCEMENT ACGENCY SELLI NG BY AUCTI ON ABAN-
DONED OR SEI ZED PROPERTY; OR A GOVERNMENTAL UNI T SELLI NG BY AUC-
TI ON REAL OR PERSONAL PROPERTY AS THE RESULT OF A TAX SALE OR AS
SURPLUS OR SALVAGE PERSONAL PROPERTY.

(D) A DEALER OR BROKER LI CENSED UNDER 1937 PA 284, MCL
287.121 TO 287.131, SELLING BY AUCTI ON LI VESTOCK. THI S SUBDI VI -
SI ON DCES NOT' EXEMPT FROM LI CENSURE UNDER THI S ARTI CLE AN AUC-

TI ONEER WHO CONTRACTS W TH A DEALER OR BROKER LI CENSED UNDER 1937
PA 284, MCL 287.121 TO 287.131, FOR THE CONDUCT OF THE AUCTI ON.

(E) A DEALER LI CENSED UNDER THE M CHI GAN VEHI CLE CODE, 1949
PA 300, MCL 257.1 TO 257.923, SELLING BY AUCTI ON MOTOR VEHI CLES.
THI S SUBDI VI SI ON DOES NOT EXEMPT FROM LI CENSURE UNDER THI S ARTI -
CLE AN AUCTI ONEER WHO CONTRACTS W TH A DEALER LI CENSED UNDER THE
M CH GAN VEHI CLE CCODE, 1949 PA 300, MCL 257.1 TO 257.923, FOR THE
CONDUCT OF THE AUCTI ON.

(F) A DEALER OR MANUFACTURER SELLI NG BY AUCTI ON BOATS OR
WATERCRAFT REQUI RED TO HAVE A CERTI FI CATE OF TI TLE UNDER PART 801
OF THE NATURAL RESOURCES AND ENVI RONMENTAL PROTECTI ON ACT, 1994
PA 451, MCL 324. 80101 TO 324.80199. TH S SUBDI VI SI ON DOES NOT
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EXEMPT FROM LI CENSURE UNDER THI S ARTI CLE AN AUCTI ONEER WHO
CONTRACTS W TH A DEALER OR MANUFACTURER LI CENSED UNDER PART 801
OF THE NATURAL RESOURCES AND ENVI RONMVENTAL PROTECTI ON ACT, 1994
PA 451, MCL 324.80101 TO 324.80199, FOR THE CONDUCT OF THE
AUCTI ON.

SEC. 2809. THE DEPARTMENT SHALL | SSUE A LI CENSE AS AN AUC-
TI ONEER TO AN | NDI VI DUAL WHO MEETS ALL OF THE FOLLOW NG
CONDI Tl ONS:

(A) HAS ElI THER 2 YEARS OF APPRENTI CE EXPERI ENCE W TH A
LI CENSED AUCTI ONEER OR PROOF OF GRADUATI ON FROM AN ACCREDI TED
AUCTI ON SCHOOL ACCEPTABLE TO THE BOARD AND 1 YEAR OF APPRENTI CE
EXPERI ENCE W TH A LI CENSED AUCTI ONEER. UNDER BOTH Cl RCUMSTANCES,
THE | NDI VI DUAL SHALL HAVE ACTI VELY PARTI Cl PATED | N THE CONDUCT OF
NOT LESS THAN 10 AUCTI ONS. THE EXPERI ENCE SHALL BE VERI FI ED BY
AN AFFI DAVI T OF A LI CENSED AUCTI ONEER AND SHALL PROVI DE THE NAMES
AND ADDRESSES OF THE PARTI ES ON WHOSE BEHALF THE AUCTI ON WAS HELD
AND THE DATES OF THE AUCTI ON,

(B) HAS COVPLETED AN EXAM NATI ON AS DESCRI BED | N
SECTI ON 2815.

(C) I'S OF GOOD MORAL CHARACTER

SEC. 2811. MONEY PAID BY ANY PERSON TO A LI CENSEE | S CON
SI DERED TO BE HELD | N TRUST FOR THE BENEFI T OF THE PERSON MAKI NG
THE PAYMENT AND THE LI CENSEE | S CONSI DERED THE TRUSTEE FOR THE
MONEY.

SEC. 2813. (1) AN AUCTI ONEER SHALL MAI NTAIN A REGULAR PLACE
OF BUSINESS IN TH'S STATE. | F MORE THAN 1 PLACE OF BUSI NESS IS
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MAI NTAI NED, THE DEPARTMENT SHALL | SSUE A DUPLI CATE LI CENSE AT NO
ADDI TI ONAL COST.

(2) A LI CENSED AUCTI ONEER SHALL NOT CONDUCT AN AUCTI ON
UNLESS A WRI TTEN CONTRACT | S EXECUTED BETWEEN THE PERSON DESI RI NG
AUCTI ON SERVI CES AND THE LI CENSED AUCTI ONEER. A LI CENSEE SHALL
KEEP A COPY OF THE CONTRACT AS PART OF HI S OR HER RECORDS AND,
UPON REQUEST, MAKE THEM AVAI LABLE TO THE DEPARTMENT FOR | NSPEC-
TI ON DURI NG NORMAL BUSI NESS HOURS.

(3) A LI CENSEE UNDER THI' S ARTI CLE SHALL MAI NTAI N VR TTEN
RECORDS OF EACH AUCTI ON SALE FOR A PERI OD OF NOT LESS THAN 3
YEARS FROM THE DATE OF THE AUCTI ON SALE. THE RECORDS SHALL
| NCLUDE, BUT NOT BE LIM TED TO, ALL OF THE FOLLOW NG

(A) CONSI GNVENT RECEI PTS.

(B) BI DDER REG STRATI ONS.

(C) DOCUMENTS RELATI NG TO FI NAL SETTLEMENTS W TH
CONS| GNORS.

(4) A LI CENSEE UNDER THI S ARTI CLE SHALL MAI NTAI N RECORDS ON
ALL CURRENT EMPLOYEES AND ON PAST EMPLOYEES FOR NOT LESS THAN 3
YEARS AFTER A PAST EMPLOYEE LEAVES THE EMPLOYMENT OF THE LI CENS-
EE, WHI CH RECORDS SHALL | NCLUDE THE EMPLOYEE' S NAME, ADDRESS,
SOCI AL SECURI TY NUMBER, AND DATE OF BI RTH.

(5) A LI CENSEE UNDER THI S ARTI CLE SHALL CONSPI CUOUSLY POST
AT THE REGULAR PLACE OF BUSI NESS A COPY OF THE LI CENSE | SSUED
UNDER THI' S ARTI CLE.

(6) A LI CENSEE UNDER THI S ARTI CLE SHALL ESTABLI SH A CUSTO-
DI AL ACCOUNT | N THE MANNER DESCRI BED IN TH' S SECTION. THE
LI CENSEE SHALL DEPCSI T | NTO THE CUSTODI AL ACCOUNT ALL CHECKS,
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DRAFTS, NEGOTI ABLE | NSTRUMENTS, AND CASH TENDERED BY A BUYER FOR
THE PAYMENT OF AN | TEM SOLD BY AUCTI ON. THE LI CENSEE SHALL MAKE
A DI SBURSEMENT RELATI VE TO A SALE BY AUCTI ON THROUGH THAT CUSTO
DI AL ACCOUNT IN THE TI ME PERI OD AND MANNER DESCRI BED I N THI S
SECTI ON

(7) A LICENSEE SHALL NOT PERM T AN ADVANCE PAYMENT OF MONEY
BY A CUSTOMER TO BE DEPOSI TED I N THE LI CENSEE' S BUSI NESS OR PER-
SONAL ACCOUNT OR TO BE COWM NGLED I N ANY WAY W TH FUNDS BELONG NG
TO THE LI CENSEE, EXCEPT AS PROVIDED IN THI'S SECTION. THE
LI CENSEE SHALL DEPOCSI T CUSTOMER MONEY | NTO A SEPARATE CUSTODI AL
ACCOUNT UNTI L THE TRANSACTI ON | NVOLVED IS CONSUMVATED OR TERM -
NATED W THI N 2 BANKI NG DAYS AFTER THE AUCTI ON TRANSACTI ON, BUT
NOT LATER THAN 5 DAYS AFTER | TS RECEI PT.

(8) THE SEPARATE CUSTODI AL ACCOUNT | S SUBJECT TO THE FOLLOW
| NG REQUI REMENTS:

(A) SHALL BE AN | NTEREST BEARI NG ACCOUNT MAI NTAI NED IN A
FEDERALLY | NSURED BANK, SAVI NGS AND LOAN ASSCCI ATI ON, CREDI T
UNI ON, OR DEPOSI TORY RECOGNI ZED BY THE DEPARTMENT.

(B) SHALL DESI GNATE THE LI CENSEE AS THE CUSTODI AN OR
TRUSTEE

(© SHALL PROVI DE FOR W THDRAWAL OF MONEY W THOUT PREVI QUS
NOTI CE AND SHALL NOT BE ENCUMBERED | N ANY MANNER

(D) SHALL NOT CONTAI N ANY MONEY OF THE LI CENSEE EXCEPT FOR
SUCH AMOUNTS AS ARE NECESSARY TO PAY SERVI CE CHARGES ON THE
ACCOUNT OR TO MAI NTAIN THE ACCOUNT WHEN CUSTOVER MONEY |'S NOT ON
DEPGCSI T.
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(9) DI SBURSEMENTS FROM THE SEPARATE CUSTODI AL ACCOUNT SHALL
BE MADE ONLY FOR THE FOLLOW NG PURPCSES:

(A) PAYMENT AS A RESULT OF THE SALE OF AN | TEM BY THE
LI CENSEE.

(B) REFUND OF AN AMOUNT TO THE CUSTOMER UPON TERM NATI ON OF
THE TRANSACTI ON.

(© PAYMENT TO THE LI CENSEE OF A COW SSI ON AND DOCUMENTED
AND APPROVED EXPENSES FOLLOW NG THE CONSUMVATI ON OF A TRANSACTI ON
UPON WHICH A COW SSI ON | S PAYABLE TO THE LI CENSEE.

(10) THE LI CENSEE SHALL KEEP RECCORDS OF MONEY DEPOSI TED I N
THE SEPARATE CUSTODI AL ACCOUNT. THE RECORDS SHALL SHOW ALL OF
THE FOLLOW NG

(A) THE DATE OF THE RECEI PT OF MONEY FROM A CUSTOVER AND THE
NAME OF THE CUSTOMER ON WHOSE BEHALF THE MONEY WAS PAI D.

(B) THE PURPCSE FOR WHI CH THE MONEY WAS PAI D.

(© THE DATE THE MONEY WAS DEPCSI TED | N THE CUSTODI AL
ACCOUNT.

(D) THE DATE OF W THDRAWAL OF THE MONEY, THE PURPOSE OF THE
W THDRAWAL, AND THE NAME OF THE PERSON TO WHOM THE MONEY WAS PAI D
UPON W THDRAWAL.

(E) ANY OTHER PERTI NENT | NFORVATI ON REGARDI NG THE
TRANSACTI ON.

(11) THE DEPARTMENT AND THE BOARD MAY, UPON NOTI CE G VEN TO
A LI CENSEE, | NSPECT THE RECORDS REQUI RED TO BE KEPT PURSUANT TO
TH S SECTI ON.
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SEC. 2815. (1) THE DEPARTMENT AND THE BOARD SHALL DEVELOP
AN EXAM NATI ON FOR APPLI CANTS FOR LI CENSURE UNDER THI' S ARTI CLE I N
THE MANNER PROVI DED FOR I N SECTI ON 316.

(2) THE EXAM NATI ON DESCRI BED I N SUBSECTI ON (1) SHALL
| NCLUDE, BUT NOT BE LIM TED TO, THE FOLLOW NG SUBJECT MATTER
AREAS:

(A) THE PROVI SIONS OF THI S ARTI CLE.

(B) ETHI CS AND ETHI CAL PRACTI CES AS THEY RELATE TO THE BUSI -
NESS OF CONDUCTI NG AUCTI ONS.

(C) ELEMENTARY NMATHEMATI CS.

(D) ELEMENTARY PRI NCI PLES OF REAL ESTATE ECONOM CS.

(E) ELEMENTARY PRI NCI PLES OF THE LAW REGARDI NG BULK SALES,
DEEDS, MORTGACES, CONTRACTS OF SALE, AGENCY, LEASES, AUCTI ONS,
AND BROKERAGE.

(3) THE DEPARTMENT SHALL ADM NI STER THE EXAM NATI ONS ON AT
LEAST A QUARTERLY BASIS. THE DEPARTMENT MAY ADM NI STER THE EXAM
| NATI ONS MORE OFTEN THAN ON A QUARTERLY BASIS | F THE BOARD DETER-
M NES THAT Cl RCUMSTANCES EXI ST THAT WARRANT THE FURTHER ADM NI S-
TRATI ON OF THE EXAM NATI ON.

SEC. 2817. (1) THE DEPARTMENT SHALL | SSUE A LI CENSE W THOUT
EXAM NATI ON TO A NONRESI DENT | NDI VI DUAL WHO, AT THE TI ME OF
APPLI CATI ON, | S LI CENSED, REG STERED, CERTIFIED, OR OTHERW SE
REGULATED BY ANOTHER STATE | F THE REQUI REMENTS OF THAT STATE, AS
DETERM NED BY THE BOARD, ARE SUBSTANTI ALLY THE EQUI VALENT OF THE
REQUI REMENTS OF THI' S ARTI CLE AND | F THE OTHER STATE OFFERS LI CEN-
SURE, CERTI FI CATI ON, OR REG STRATI ON ON A RECI PROCAL BASI S
SIM LAR TO TH' S SECTI ON TO LI CENSEES UNDER THI S ARTI CLE.
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(2) A NONRESI DENT SHALL FILE AN | RREVOCABLE CONSENT TO
SERVI CE OF PROCESS WHI CH CONSENT SHALL BE SI GNED BY THE
LI CENSEE. A PROCESS OR PLEADI NG SERVED UPON THE DEPARTMENT SHALL
BE SUFFI CI ENT SERVI CE UPON THE LI CENSEE. A PROCESS OR PLEADI NG
SERVED UPON THE DEPARTMENT UNDER THI S SECTI ON SHALL BE I N
DUPLI CATE. THE DEPARTMENT SHALL | MMEDI ATELY SERVE BY FI RST- CLASS
MAIL A COPY OF THE PROCESS OR PLEADI NG TO THE LI CENSEE' S LAST
KNOWN ADDRESS AS DETERM NED BY THE RECORDS OF THE DEPARTMENT.

SEC. 2819. THE DEPARTMENT SHALL LI CENSE AS AN AUCTI ONEER,
AFTER VERI FI CATI ON OF THE EXPERI ENCE REQUI REMENTS | MPCSED IN THI' S
SECTI ON, AN | NDI VI DUAL WHO APPLI ES NOT MORE THAN 2 YEARS AFTER
THE EFFECTI VE DATE OF THI S ARTI CLE AND SUBM TS AN AFFI DAVI T
ATTESTI NG TO EXPERI ENCE | N THE CONDUCT OF AUCTI ONS FOR NOT LESS
THAN 3 YEARS BEFORE THE EFFECTI VE DATE OF THI S ARTI CLE, WHI CH
EXPERI ENCE SHALL HAVE | NCLUDED THE CONDUCT OF NOT LESS THAN 12
AUCT! ONS.

SEC. 2821. A LI CENSEE WHO COMM TS ANY OF THE FOLLOW NG ACTS
'S SUBJECT TO THE SANCTI ONS AND PENALTI ES CONTAI NED | N
ARTI CLE 6:

(A) FAILS TO ENTER I NTO A WRI TTEN CONTRACT WTH A SELLER OR
CONSI GNOR BEFORE PLACI NG OR AUTHORI ZI NG ANY ADVERTI SI NG FOR AN
AUCTI ON.

(B) FAILS TO REDUCE TO WRI TI NG OR FAILS TO | SSUE ANY APPRO-
PRI ATE DOCUMENTATI ON RELATI VE TO AN AUCTI ON- RELATED TRANSACTI ON.

(© FAILS TO APPROPRI ATELY USE OR | SSUE PAYMENT FROM A CUS-
TODI AL FUND.
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(D) PERM TS AN UNLI CENSED AUCTI ONEER TO CONDUCT AN AUCTI ON

(E) 1S INVOLVED I N CAPPI NG SHILLI NG OR STEERI NG RELATI VE
TO AN AUCTI ON.

(F) FAILS TO DI SCLOSE HI'S OR HER LI CENSE NUMBER ON ALL
ADVERTI SI NG,

(G KNOW NGY M SREPRESENTS THE NATURE OR VALUE OF AN | TEM
BEI NG AUCTI ONED.

(H) VI OLATES THE REQUI REMENTS OF THI S ARTI CLE OR A RULE
PROMULGATED UNDER THI S ARTI CLE.

SEC. 2823. |IT IS THE | NTENT OF THE LEG SLATURE THAT THI S
ARTI CLE EXEMPT FROM LI CENSURE THE CONDUCT OF AUCTI ONS UNDER ANY
OTHER ACT ALLOCATI NG PONERS FOR LOCAL UNI TS OF GOVERNMENT.

Enacting section 1. The following acts and parts of acts
are repeal ed:

(a) 1955 PA 224, MCL 446.51 to 446. 60.

(b) 1846 RS 21, MCL 446.26 to 446. 35.

Enacting section 2. This anendatory act does not take

effect unless all of the following bills of the 91st Legislature
are enacted into | aw

(a) Senate Bill No. or House Bill No. 4120 (request
no. 00890' 01 a).

(b) Senate Bill No. or House Bill No. 4121 (request
no. 00890' 01 b).

(c) Senate Bill No. or House Bill No. 4122 (request

no. 00890' 01 c).
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