Kolb, Bishop, Mead, Stewart, Richner, Neumann and Raczkowski and referred to the Committee on Tax Policy.

HOUSE BILL No. 4279
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HOUSE BILL No. 4279

6.2 'ON 1119 3SNOH

February 15, 2001, Introduced by Reps. Woronchak, Richardville, Gilbert, Spade, Birkholz, Allen, Zelenko,

A bill to anmend 1933 PA 167, entitled
"Ceneral sales tax act,"”
by amendi ng sections 1, 7, and 7a (MCL 205.51, 205.57, and
205. 57a), section 1 as anended by 2000 PA 390 and sections 7 and
7a as added by 1984 PA 32.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. (1) As used in this act:

(a) "Person" neans an individual, firm partnership, joint
venture, association, social club, fraternal organization, nunic-
i pal or private corporation whether organized for profit or not,
conpany, estate, trust, receiver, trustee, syndicate, the United
States, this state, county, or any other group or conbination
acting as a unit, and includes the plural as well as the singular
nunber, unless the intention to give a nore limted neaning is

di scl osed by the context.

00111' 01 CSC



© 00 N oo o~ wWw N PP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

2

(b) "Sale at retail"” neans a transaction by which the
owner shi p of tangible personal property is transferred for con-
sideration, if the transfer is nmade in the ordinary course of the
transferor's business and is nade to the transferee for consunp-
tion or use, or for any purpose other than for resale, or for
| ease, if the rental receipts are taxable under the use tax act,
1937 PA 94, MCL 205.91 to 205.111, in the form of tangible per-
sonal property to a person licensed under this act, or for denon-
stration purposes or lending or leasing to a public or parochial
school offering a course in autonobile driving. However, a vehi-
cl e purchased by the school shall be certified for driver educa-
tion and shall not be reassigned for personal use of the school's
adm ni strative personnel. For a dealer selling a new car or
truck, the exenption for denonstration purposes shall be deter-

m ned by the nunber of new cars and trucks sold during the cur-
rent cal endar year or the i medi ately preceding year w thout
regard to specific nake or style in accordance with the follow ng
schedule of 0 to 25, 2 units; 26 to 100, 7 units; 101 to 500, 20
units; 501 or nore, 25 units; but not to exceed 25 cars and
trucks in a cal endar year for denonstration purposes.

(c) "Sale at retail" includes a conditional sale, install-
ment | ease sale, or other transfer of property if title is
retained as security for the purchase price but is intended to be
transferred | ater.

(d) "Sale at retail" includes the sale of electricity, natu-
ral or artificial gas, or steam if the sale is made to the

consumer or user for consunption or use rather than for resale.
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Begi nni ng Sept enber 20, 1999, sale at retail also includes the
sale of the transm ssion and distribution of electricity, whether
the electricity is purchased fromthe delivering utility or from
anot her provider, if the sale is nmade to the consuner or user of
the electricity for consunption or use rather than for resale.
Sale at retail also includes the sale of a prepaid tel ephone
calling card or a prepaid authorization nunber for tel ephone use,
rather than for resale, and also includes the reauthorization of
a prepaid tel ephone calling card or a prepaid authorization
nunber. Sale at retail does not include the sale of water
t hrough water mains or the sale of water delivered in bulk tanks
in quantities of not |ess than 500 gall ons.

(e) "Sale at retail" includes conmputer software offered for
general sale to the public or software nodified or adapted to the
user's needs or equi pnent by the seller, only if the software is
avail able for sale froma seller of software on an as is basis or
as an end product w thout nodification or adaptation. Sale at
retail does not include specific charges for technical support or
for adapting or nodifying prewitten, standard, or canned com
puter software prograns to a purchaser's needs or equipnent if
those charges are separately stated and identified. Sale at
retail does not include conputer software originally designed for
t he excl usive use and special needs of the purchaser. As used in
t hi s subdi vi sion, "conputer software" nmeans a set of statenents
or instructions that when incorporated in a nachi ne usabl e nmedi um

is capabl e of causing a machine or device having information
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processing capabilities to indicate, perform or achieve a
particular function, task, or result.

(f) "Sale at retail" includes the sale of tangible personal
property by an industrial |aundry under a sale, rental, or serv-
ice agreenent with a termof at |east 5 days.

(g) "Sale at retail" does not include an isolated transac-
tion by a person not licensed or required to be |icensed under
this act, in which tangi ble personal property is offered for
sale, sold, transferred, and delivered by the owner.

(h) "Sale at retail" does not include a comercial advertis-
ing element if the commercial advertising elenent is used to
create or develop a print, radio, television, or other advertise-
ment, the commercial advertising element is discarded or returned
to the provider after the advertising nessage is conpleted, and
the commerci al advertising elenent is custom devel oped by the
provi der for the purchaser. As used in this subdivision,
"comercial advertising element” neans a negative or positive
phot ographi c i mage, an audi ot ape or videotape master, a |layout, a
manuscript, witing of copy, a design, artwork, an illustration,
retouchi ng, and mechanical or keyline instructions. Sale at
retail includes black and white or full color process separation
el enents, an audi otape reproduction, or a videotape
r epr oducti on.

(i) "G oss proceeds" neans the anmount received in noney,
credits, subsidies, property, or other noney's worth in consider-
ation of a sale at retail within this state, w thout a deduction

for the cost of the property sold, the cost of material used, the
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cost of |abor or service purchased, an anount paid for interest
or a discount, a tax paid on cigarettes or tobacco products at
the tinme of purchase, a tax paid on beer or liquor at the tinme of
purchase or other expenses. Also, a deduction is not allowed for
| osses. Gross proceeds do not include an anmount received or
billed by the taxpayer for remttance to the enpl oyee as a gratu-
ity or tip, if the gratuity or tip is separately identified and
item zed on the guest check or billed to the custonmer. In a tax-
able sale at retail of a notor vehicle, if another notor vehicle
is used as part paynent of the purchase price, the value of the
not or vehicle used as part paynent of the purchase price shall be
that value agreed to by the parties to the sale as evidenced by
t he signed statenent executed pursuant to section 251 of the
M chi gan vehi cl e code, 1949 PA 300, MCL 257.251. IF A MOTOR
VEHI CLE, Al RCRAFT, SELF-PROPELLED PI ECE OF HEAVY MACHI NERY OR
EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED WATERCRAFT | S USED AS
PART PAYMENT I N A TAXABLE SALE AT RETAI L OF ANOTHER MOTOR VEHI -
CLE, Al RCRAFT, SELF-PROPELLED PI ECE OF HEAVY MACHI NERY OR EQUI P-
MENT, RECREATI ONAL VEHI CLE, OR TI TLED WATERCRAFT, RESPECTI VELY,
THE GROSS PROCEEDS | S THE DI FFERENCE BETWEEN THE AGREED- UPON
VALUE OF THE MOTOR VEHI CLE, Al RCRAFT, SELF- PROPELLED PI ECE OF
HEAVY MACH NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED
WATERCRAFT USED AS PART PAYMENT OF THE PURCHASE PRI CE AND THE
FULL RETAIL PRICE OF THE MOTOR VEH CLE, Al RCRAFT, SELF-PROPELLED
Pl ECE OF HEAVY MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR
TI TLED WATERCRAFT BEI NG PURCHASED. A credit or refund for

returned goods or a refund |l ess an allowance for use nade for a
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not or vehicle returned under 1986 PA 87, MCL 257.1401 to
257.1410, as certified by the manufacturer on a form provi ded by
the departnment of treasury, may be deduct ed.

(j) "Business" includes an activity engaged in by a person
or caused to be engaged in by that person with the object of
gain, benefit, or advantage, either direct or indirect.

(k) "Tax year" or "taxable year" neans the fiscal year of
the state or the taxpayer's fiscal year if permssion is obtained
by the taxpayer fromthe departnent to use the taxpayer's fiscal
year as the tax period instead.

(I') "Departnment” neans the revenue division of the depart-
ment of treasury.

(m "Taxpayer" means a person subject to a tax under this
act .

(n) "Tax" includes a tax, interest, or penalty |evied under
this act.

(o) "Textiles" means goods that are made of or incorporate
woven or nonwoven fabric, including, but not limted to, cloth-

i ng, shoes, hats, gloves, handkerchiefs, curtains, towels,
sheets, pillows, pillow cases, tablecloths, napkins, aprons,
linens, floor nmops, floor mats, and thread. Textiles also
include materials used to repair or construct textiles, or other
goods used in the rental, sale, or cleaning of textiles.

(P) "RECREATI ONAL VEHI CLE" | NCLUDES A TRAI LER COACH, CONVEN-
TI ONAL TRAVEL TRAI LER, PARK TRAI LER, FI FTH WHEEL TRAVEL TRAI LER
FOLDI NG CAMPI NG TRAI LER, TRUCK CAMPER, MOTOR HOVE, VAN CAMPER
VAN CONVERSI ON, OR MULTI USE VEHI CLE.
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(2) If the departnment determnes that it is necessary for
the efficient adm nistration of this act to regard an unlicensed
person, including a sal esperson, representative, peddler, or can-
vasser as the agent of the dealer, distributor, supervisor, or
enpl oyer under whom the unlicensed person operates or from whom
the unlicensed person obtains the tangible personal property sold
by the unlicensed person, irrespective of whether the unlicensed
person is maki ng sales on the unlicensed person's own behal f or
on behal f of the dealer, distributor, supervisor, or enployer,
t he departnment nmay so regard the unlicensed person and may regard
the dealer, distributor, supervisor, or enployer as nmaking sales
at retail at the retail price for the purposes of this act.

Sec. 7. (1) Upon THE purchase of a notor vehicle, Al RCRAFT,
SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREA-
TI ONAL VEHI CLE, OR TI TLED WATERCRAFT by a new —vehtete— deal er or
a used or secondhand —vehtete— deal er —+ade—onr—or—after—vareh—1;
1984—and—on—or—beforeFebruary—3+—1985— that is not part of a
transaction in which the dealer also sells a notor vehicle, AR
CRAFT, SELF-PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, REC-
REATI ONAL VEHI CLE, OR TI TLED WATERCRAFT and provi des the state-
ment specifying the anbunt credited the buyer for a trade-in as
required by section 251 of —Aect—No—300—of—thePubte—-Aects—of
1949 —betrng—sectton—25+251of the—Mechigan—Cormptted—taws— THE
M CH GAN VEHI CLE CODE, 1949 PA 300, MCL 257.251, the deal er shal
provi de the owner of the notor vehicle, Al RCRAFT, SELF-PROPELLED
Pl ECE OF HEAVY MACHI NERY OR EQUI PVMENT, RECREATI ONAL VEHI CLE, OR
TI TLED WATERCRAFT who is selling the notor vehicle, Al RCRAFT,
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SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT,
RECREATI ONAL VEHI CLE, OR TI TLED WATERCRAFT to the dealer with a
certificate, signed by each party, specifying all of the follow
ing information:

(a) The year, nmke, nodel, and —vehiete— identification
nunber of the nmotor vehicle, Al RCRAFT, SELF-PROPELLED PI ECE OF
HEAVY MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED
WATERCRAFT.

(b) The nanme and address of each party.

(c) The dealer's |icense numnber.

(d) The price paid for the notor vehicle, Al RCRAFT,

SELF- PROPELLED PI ECE OF HEAVY MACHI NERY OR EQUI PMENT, RECREA-
TI ONAL VEHI CLE, OR Tl TLED WATERCRAFT.

(e) The date —the—deater—mpurchased—thermotor—vehiete— OF
PURCHASE

(f) A statenent indicating that the seller may present the
certificate when purchasi ng —afew ANOTHER notor vehicle, AR
CRAFT, SELF- PROPELLED PI ECE OF HEAVY MACHI NERY OR EQUI PMENT, REC-
REATI ONAL VEHI CLE, OR TI TLED WATERCRAFT wi t hin 90 days after the
date specified on the certificate froma person |icensed under
this act to reduce the gross proceeds upon which the taxpayer is
taxed and may rei nburse hinself or herself.

(2) A person receiving a certificate prescribed by this sec-
tion upon the sale of —thet+— H S OR HER notor vehicle, Al RCRAFT,
SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREA-

TI ONAL VEHI CLE, OR Tl TLED WATERCRAFT to a new —vehiete— deal er or

a used or secondhand —veht+ete— deal er may present the certificate
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to a person subject to tax under this act upon purchasi ng —aHfew
ANOTHER not or vehi cl e, Al RCRAFT, SELF- PROPELLED PI ECE OF HEAVY
MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED
WATERCRAFT within 90 days after the date on the certificate as
the date the person sold —thet+— H S OR HER MOTOR vehicle, AR
CRAFT, SELF- PROPELLED PI ECE OF HEAVY MACHI NERY OR EQUI PMENT, REC-
REATI ONAL VEHI CLE, OR TI TLED WATERCRAFT to a dealer. A certifi-
cate presented at a sale at retail shall reduce, pursuant to sec-
tion 1, the gross proceeds of the sale at retail for which the
certificate was presented and shall reduce the basis on which the
taxpayer may reinburse hinself or herself by adding any tax
levied by this act on the sale at retail to the sale price.
Except as provided by this section, a certificate issued pursuant
to this section —shaHH— 1S not —be— transferable.

(3) A person subject to tax under this act who, upon nmaking
a sale at retail of a —mew notor vehicle, Al RCRAFT,
SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREA-
TI ONAL VEHI CLE, OR TI TLED WATERCRAFT, receives fromthe purchaser
a conpleted certificate that evidences a sale of a notor vehicle,
Al RCRAFT, SELF- PROPELLED PI ECE OF HEAVY MACHI NERY OR EQUI PMENT,
RECREATI ONAL VEHI CLE, OR TI TLED WATERCRAFT by t he purchaser to a
new —vehiete— deal er or a used or secondhand dealer within 90
days before the sale at retail shall note the date of the sale at
retail for which the certificate was presented upon the certifi-
cate and forward the certificate with any tax liability of the
t axpayer on the sale at retail for which the certificate was

present ed.
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(4) The department shall prescribe and distribute
certificates to be used for purposes of this section.

(5) For purposes of section 27 of —Aet—No—122of—thePubtte

1941 PA 122, MCL 205.27, and the penalties provided by that sec-

tion, a certificate under this section —shatH—be— IS considered a
return.

Sec. 7a. (1) Upon the purchase froma private individual of
a used or secondhand notor vehicle, Al RCRAFT, SELF-PROPELLED
Pl ECE OF HEAVY MACHI NERY OR EQUI PVENT, RECREATI ONAL VEHI CLE, OR
TI TLED WATERCRAFT by an i ndividual who is not a new —vehtete
deal er, or a used or secondhand —vehiete— deal er —ade—onr——ot+
after—Marech—1,—1984—and—oen—or—beforefFebruary—1+—3985— and upon
the request of the seller, both parties to the transaction shal
sign a certificate to be provided by the seller specifying all of
the foll ow ng:

(a) The year, nmke, nodel, and —vehiete— identification
nunber of the nmotor vehicle, Al RCRAFT, SELF-PROPELLED PI ECE OF
HEAVY MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED
WATERCRAFT.

(b) The nanme and address of each party.

(c) The price paid for the notor vehicle, Al RCRAFT,

SELF- PROPELLED PI ECE OF HEAVY MACHI NERY OR EQUI PMENT, RECREA-
TI ONAL VEHI CLE, OR Tl TLED WATERCRAFT.

(d) The date —the—individual—purehased—the—roptor—vehiete— OF
PURCHASE
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(e) A statenent indicating that when purchasi ng —atew
ANOTHER not or vehi cl e, Al RCRAFT, SELF- PROPELLED PI ECE OF HEAVY
MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED
WATERCRAFT within 90 days after the date specified on the certif-
icate froma person |icensed and subject to tax under this act,
the seller of the used MOTOR vehicle, Al RCRAFT, SELF-PROPELLED
Pl ECE OF HEAVY MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR
TI TLED WATERCRAFT may present the certificate to the taxpayer to
reduce the gross proceeds upon which the taxpayer is taxed and to
reduce the anount by which the taxpayer is reinbursed.

(2) A person receiving a certificate pursuant to subsection
(1) upon the sale of —thetr+— H' S OR HER notor vehicl e, Al RCRAFT,
SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREA-
TI ONAL VEHI CLE, OR Tl TLED WATERCRAFT t o anot her individual my
present the certificate to a person subject to tax under this act
upon purchasi ng —a—+few— ANOTHER not or vehi cl e, Al RCRAFT,
SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREA-
TI ONAL VEHI CLE, OR TI TLED WATERCRAFT wi thin 90 days after the
date of sale of the used MOTOR vehicl e, Al RCRAFT, SELF-PROPELLED
Pl ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR
TI TLED WATERCRAFT specified on the certificate. A certificate
presented at a sale at retail shall reduce, pursuant to
section 1, the gross proceeds of the sale at retail for which the
certificate was presented and shall reduce the basis on which the
t axpayer may reinburse hinmself or herself by adding any tax

levied by this act on the sale at retail to the sale price.
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Except as provided by this section, a certificate issued pursuant
to this section —shaHH— 1S not —be— transferable.

(3) If a person subject to tax under this act nmakes a sale
at retail and receives fromthe purchaser a certificate evidenc-
ing a prior sale of a used MOTOR vehi cl e, Al RCRAFT,

SELF- PROPELLED PI ECE OF HEAVY MACH NERY OR EQUI PMENT, RECREA-

TI ONAL VEHI CLE, OR TI TLED WATERCRAFT, the taxpayer shall note the
date of the prior sale on the certificate. |If the sale of the
used MOTOR vehicl e, Al RCRAFT, SELF-PROPELLED PI ECE OF HEAVY

MACHI NERY OR EQUI PMENT, RECREATI ONAL VEHI CLE, OR TI TLED
WATERCRAFT occurred within 90 days before the sale at retail, the
t axpayer shall forward the certificate with any tax liability of

t he taxpayer on the sale at retail for which the certificate was

presented to the department.

(4) The departnment shall prescribe and distribute certifi-
cates to be used for purposes of this section. Certificates
shal |l be available at all offices of the secretary of state.

(5) For purposes of section 27 of —Aet—No—122—of—thePubte
1941 PA 122, MCL 205.27, and the penalties provided by that sec-
tion, a certificate under this section —shatH—be— IS considered a
return.
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