HOUSE BILL No. 4979

June 19, 2001, Introduced by Reps. Reeves, Schermesser, Jacobs, DeWeese, Plakas, Thomas, Bovin,

Pappageorge, Gosselin, Kooiman, Anderson, Adamini, Rivet, Phillips, Bernero, Ehardt, Hardman and
Lemmons and referred to the Committee on Commerce.

HOUSE BILL No. 4979
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A bill to anmend 1978 PA 33, entitled

"An act to prohibit the dissem nation, exhibiting, or displaying
of certain sexually explicit matter to mnors; to prohibit cer-
tain msrepresentations facilitating the dissem nation of sexu-
ally explicit matter to minors; to provide penalties; to provide
for declaratory judgnments and injunctive relief in certain

i nstances; to inpose certain duties upon prosecuting attorneys
and the circuit court; to preenpt |local units of governnment from
p;oscribing certain conduct; and to repeal certain acts and parts
of acts,"”

by anmendi ng sections 1, 1la, 3, 5, 6, and 7 (MCL 722.671
722.671a, 722.673, 722.675, 722.676, and 722.677), section la as
added and sections 3, 5, 6, and 7 as anended by 1999 PA 33.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. As used in this act:

(A) "D SPLAY" MEANS TO PUT OR SET OUT TO VI EWOR TO MAKE
VI SI BLE

(B) "Dl SSEM NATE" MEANS TO SELL, LEND, G VE, EXH BI T, SHOW
OR ALLOW TO EXAM NE OR TO OFFER OR AGREE TO DO THE SAME
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(CO —&)— "Exhibit" nmeans to do 1 or nore of the follow ng:
(i) Present a perfornmance.
(ii) Sell, give, or offer to agree to sell or give a ticket
to a performance.
(ii1) Admt a minor to prem ses where a performance i s being

presented or is about to be presented.

showor—to—offer—or—agree—to—do—the—Safe—

(D —€te)y— "M nor" neans a person —tnger— LESS THAN 18 years
of age.

(E) "RESTRI CTED AREA" MEANS ANY OF THE FOLLOW NG

(i) AN AREA BEHIND A COUNTER I F ACCESS | S LIM TED ONLY TO
EMPLOYEES WHO ARE NOT M NORS AND SEXUALLY EXPLICI T VI SUAL MATE-
RIAL IS DI SPLAYED ONLY I N DEVI CES THAT PREVENT PUBLI C VI EW OF THE
LONER 2/3 OF THE MATERI AL' S COVER OR EXTERI OR

(ii) A BU LD NG OR A DI STINCT AND ENCLOSED AREA OR ROOM
W TH N A BU LDI NG DESI GNED TO PREVENT A M NOR | N A NONRESTRI CTED
AREA FROM SEEI NG | NTO THE ENCLOSED AREA OR ROOM | F ACCESS BY
M NORS | S PRCHI BI TED, NOTI CE OF THE PROHI BI TI ON | S PROM NENTLY
Dl SPLAYED, AND ACCESS | S MONI TORED TO PREVENT M NORS FROM
ENTERI NG

Sec. la. As used in this act:

(a) "Conputer" neans any connected, directly interoperable
or interactive device, equipnment, or facility that uses a com
puter programor other instructions to performspecific opera-
tions including logical, arithnetic, or menory functions with or

on conmputer data or a conputer program and that can store,
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retrieve, alter, or comrunicate the results of the operations to
a person, conputer program conputer, conputer system or com
put er networ K.

(b) "Conputer network" means the interconnection of hardwre
or wireless comunication lines with a conputer through renote
term nals, or a conplex consisting of 2 or nore interconnected
conput ers.

(c) "Conputer program' neans a series of internal or exter-
nal instructions conmunicated in a form acceptable to a conputer
that directs the functioning of a conputer, conputer system or
conputer network in a manner designed to provide or produce pro-

ducts or results fromthe conputer, conputer system or conputer

net wor k.
(d) "Conputer systeni nmeans a set of related, connected or
unconnect ed, conputer equi pnent, devices, software, or hardware.

(e) "Device" includes, but is not limted to, an el ectronic,
magnetic, el ectrochem cal, biochem cal, hydraulic, optical, or
organi c object that perforns input, output, or storage functions

by the mani pul ati on of electronic, nmagnetic, or other inpulses.

el £ o1 . . : o ,
Stat—13F+—4+B-S5€C—236—

Sec. 3. As used in this act:
(a) "Sexually explicit matter" neans sexually explicit
visual material, sexually explicit verbal material, or sexually

explicit performance.
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(b) "Sexually explicit performance” nmeans a notion picture,
exhi bition, show, representation, or other presentation that IS
CHARACTERI ZED BY AN EMPHASI S ON SPECI FI C SEXUAL ACTI VI TY OR THAT,
in whole or in part, depicts nudity, sexual excitenent, erotic
fondling, sexual intercourse, or sadomasochistic abuse. Sexually
explicit performance includes, but is not l[imted to, any per-
formance described in this subdivision —eorrunteatet
transm-tted— di spl ayed —or—otherwse—frade—avattablte— by neans
of —the—+nternet—or— a conputer ——cohputer—program—conrputer
system—or—conputer—network— TERM NAL.

(c) "Sexually explicit verbal material" neans a book, pam
phl et, nmagazine, printed matter reproduced in any manner, or
sound recording that contains an explicit and detail ed verbal
description or narrative account of sexual excitement, erotic
fondl i ng, sexual intercourse, or sadomasochistic abuse. Sexually
explicit verbal material includes, but is not limted to, any
verbal material described in this subdivision —comuricated-
transm-tteds— di spl ayed —or—otherwise—rade—avattablte— by neans
of —the—+tnternet—o6+r— a conput er ——ecohputer—program corputer
system—or—cofputer—network— TERM NAL.

(d) "Sexually explicit visual material" neans a picture,
phot ograph, drawi ng, scul pture, notion picture film or simlar
visual representation that depicts nudity, sexual excitenent,
erotic fondling, sexual intercourse, or sadomasochi stic abuse, or
a book, nmgazine, or panphlet that contains such a visual
representation. An undevel oped photograph, nold, or simlar

visual material may be sexually explicit material notw thstanding
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t hat processing or other acts may be required to make its
sexual |y explicit content apparent. Sexually explicit visual
material includes, but is not limted to, any visual materi al
described in this subdivision —cofmurteatet—transmttet— di s-
pl ayed —or—otherwse—frrade—avattable— by neans of —the—internet
of— a conput er ——conRputer—program —conrputer—system—or—conputer
network— TERM NAL.

Sec. 5. (1) Apersonis guilty of dissem nating sexually
explicit matter to a minor if that person does either of the
fol | owi ng:

(a) Knowi ngly dissem nates to a mnor sexually explicit
visual or verbal material that is harnful to m nors.

(b) Knowingly exhibits to a mnor a sexually explicit per-
formance that is harnful to m nors.

(2) A person know ngly dissem nates sexually explicit matter
to a mnor if the person knows both the nature of the matter and
the status of the mnor to whomthe matter is di ssem nated.

(3) —bBxeept—as—provided—+n—subseet-on—{6)—a— A person knows
the nature of matter if the person either is aware of its charac-
ter and content or recklessly disregards circunstances suggesting
its character and content.

(4) —EBExecept—as—provided—in—subseet+on—<(6)—a— A person knows
the status of a mnor if the person either is aware that the
person to whomthe dissem nation is made i s under 18 years of age
or recklessly disregards a substantial risk that the person to

whom the dissem nation is made is under 18 years of age.
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(5) Dissemnating sexually explicit matter to a mnor is a
fel ony punishable by inprisonment for not nore than 2 years or a
fine of not nore than $10, 000.00, or both. In inposing the fine,
the court shall consider the scope of the defendant's commerci al

activity in dissem nating sexually explicit matter to mnors.
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Sec. 6. Section 5 does not apply to the dissem nation of
sexual |y explicit matter to a m nor by any of the foll ow ng:

(a) A parent or guardi an who di ssem nates sexually explicit
matter to his or her child or ward.

(b) A teacher or administrator at a public or private ele-
mentary or secondary school that conplies with the revised school
code, 1976 PA 451, MCL 380.1 to 380.1852, and who di ssem nates
sexually explicit matter to a student as part of a school program
permtted by |aw

(c) A licensed physician or |icensed psychol ogi st who dis-
sem nates sexually explicit matter in the treatnent of a
patient.

(d) Alibrarian enployed by a library of a public or private
el ementary or secondary school that conplies with the revised
school code, 1976 PA 451, MCL 380.1 to 380.1852, or enployed by a
public library, who dissem nates sexually explicit matter in the
course of that person's enpl oynent.

(e) Any public or private college or university or any other
person who di ssem nates sexually explicit matter for a legitimte
medi cal , scientific, governnmental, or judicial purpose.

(f) A person who dissem nates sexually explicit matter that
is a public docunment, publication, record, or other material
i ssued by a state, local, or federal official, departnment, board,
conmm ssi on, agency, or other governnmental entity, or an accurate
republication of such a public docunent, publication, record, or

other materi al .
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(G A RADI O OR TELEVI SI ON BROADCASTER LI CENSED BY THE
FEDERAL COMMUNI CATI ONS COWM SSI ON.

Sec. 7. (1) A person —i+s—guirtty—of—disptayirng—sexuvaty
expH-et-t—atter—to—amnor—+F—that—person— WHO possesses nanage-

rial responsibility for a business enterprise selling, RENTING

OR OTHERW SE DI STRI BUTI NG SEXUALLY EXPLICI T vi sual —fattefr

MATERI AL t hat —deptets—sexuval—tntercourse—or—Sadomasochistt+e
abtuse—and— i s harnful to m nors ——anrtd—that—person—krowngHy—per—

exarmre—that—mratter— SHALL NOT DI SPLAY THAT MATERI AL KNOW NG I TS
NATURE UNLESS THE PERSON DCES SO | N A RESTRI CTED AREA.

o et . . : el
I oo s I histie at
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(2) —3)— A person knows the nature of the —matter— MATERI AL
if the person either is aware of its character and content or
reckl essly disregards circunstances suggesting its character and
content.
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(3) \ Brsphayi " el . A
PERSON WHO VI OLATES SUBSECTION (1) is GULTY OF a m sdereanor
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puni shabl e by inprisonment for not nore than 90 days or a fine of

not nore than $5, 000. 00, or both.

(4) TH' S SECTI ON DOES NOT APPLY TO A RADI O OR TELEVI SI ON
BROADCASTER LI CENSED BY THE FEDERAL COVMUNI CATI ONS COVM SS| ON

(5) IT IS THE PURPCSE OF THI S SECTI ON TO REGULATE SEXUALLY
ORI ENTED BUSI NESSES TO PROMOTE THE HEALTH, SAFETY, AND GENERAL
VELFARE OF THE CI TI ZENS OF THI S STATE. THE PROVI SIONS OF THI S
SECTI ON HAVE NEI THER THE PURPOSE NOR THE EFFECT OF | MPOSI NG A
LI M TATI ON OR RESTRI CTI ON ON THE CONTENT OF ANY COMMUNI CATI VE
MATERI ALS, | NCLUDI NG SEXUALLY ORI ENTED MATERI ALS. SIM LARLY, |IT
'S NOT THE | NTENT OR EFFECT OF THI S SECTI ON TO RESTRI CT OR DENY
ACCESS TO ADULTS TO SEXUALLY ORI ENTED MATERI ALS PROTECTED BY THE
FI RST AMENDMVENT TO THE CONSTI TUTI ON OF THE UNI TED STATES OR BY
ARTI CLE |, SECTION 5 OF THE STATE CONSTI TUTI ON OF 1963, OR TO
DENY ACCESS BY THE DI STRI BUTORS AND EXHI Bl TORS OF SEXUALLY ORI -
ENTED ENTERTAI NMENT TO THEI R | NTENDED MARKET. NEITHER IS IT THE
| NTENT NOR THE EFFECT OF THI S SECTI ON TO CONDONE OR LEG TI'M ZE
THE DI STRI BUTI ON OF OBSCENE MATERI AL.
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