HOUSE BILL No. 5320

October 23, 2001, Introduced by Reps. Garza, Daniels, Stallworth, Clarke, Thomas, Reeves, Hardman

and Lemmons and referred to the Committee on Land Use and Environment.

HOUSE BILL No. 5320
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A bill to anmend 1994 PA 451, entitled
"Natural resources and environnmental protection act,”
by anmendi ng section 20101 (MCL 324.20101), as anended by 1996
PA 383, and by adding section 20121.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 20101. (1) As used in this part:

(a) "Act of God" neans an unantici pated grave natural
di saster or other natural phenonenon of an exceptional, inevita-
ble, and irresistible character, the effects of which could not
have been prevented or avoi ded by the exercise of due care or
f oresi ght.

(b) "Agricultural property"” neans real property used for
farmng in any of its branches, including cultivating of soil;
grow ng and harvesting of any agricultural, horticultural, or

floricultural comodity; dairying; raising of |ivestock, bees,
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fish, fur-bearing animals, or poultry; turf and tree farm ng; and
perform ng any practices on a farmas an incident to, or in con-
junction with, these farm ng operations. Agricultural property
does not include property used for commercial storage, process-
ing, distribution, marketing, or shipping operations.

(c) "Attorney general" neans the departnment of the attorney
general .

(D) "BACKGROUND' MEANS THE CONCENTRATI ON OR LEVEL OF A HAZ-
ARDOUS SUBSTANCE THAT EXI STS I N THE ENVI RONVENT AT OR REG ONALLY
PROXI MATE TO A FACILITY THAT IS NOT ATTRI BUTABLE TO ANY RELEASE
AT OR REG ONALLY PROXI MATE TO THE FACI LI TY.

(E) —eh)— "Baseline environnmental assessnent” neans an eval -
uation of environnmental conditions which exist at a facility at
the time of purchase, occupancy, or foreclosure that reasonably
defines the existing conditions and circunstance at the facility
so that, in the event of a subsequent release, there is a nmeans
of distinguishing the new rel ease from exi sting contam nation.

(F) —e)y— "Board" neans the brownfield redevel opment board
created in section 20104a.

(G —F)— "Departnent” means the director of the departnent
of environnental quality or his or her designee to whomthe
director del egates a power or duty by witten instrunent.

(H —€g)y— "Director” neans the director of the departnent of
environnmental quality.

(I') h)— "Directors” neans the directors or their designees
of the departnents of environmental quality, conmunity health,

agriculture, and state police.
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(J) —+)— "Disposal” neans the discharge, deposit,

i njection, dunping, spilling, |eaking, or placing of any hazard-
ous substance into or on any |land or water so that the hazardous
substance or any constituent of the hazardous substance may
—enter—the—environrrent—or— be emtted into the air or discharged
into any groundwater or surface water OR OTHERW SE ENTER THE
ENVI RONVENT.

(K) —)— "Enforcenent costs" neans court expenses, reason-
abl e attorney fees of the attorney general, and other reasonable
expenses of an executive departnent that are incurred in relation
to enforcenment under this part or rules pronul gated under this
part, or both.

(1) —4— "Environnent” or "natural resources" neans | and,
surface water, groundwater, subsurface —— strata, air, fish,
wildlife, or biota within the state.

(M —H— "Environnmental contam nation" neans the rel ease of
a hazardous substance, or the potential release of a discarded
hazardous substance, in a quantity which is or nay becone injuri-
ous to the environnment or to the public health, safety, or
wel fare

(N) —M— "Evaluation"” means those activities including, but
not limted to, investigation, studies, sanpling, analysis,
devel opnent of feasibility studies, and adm nistrative efforts
that are needed to determ ne the nature, extent, and inpact of a
rel ease or threat of release and necessary response activities.

(O —n)— "Exacerbation" means the occurrence of either of

the follow ng caused by an activity undertaken by the person who
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owns or operates the property, with respect to existing
cont am nati on

(i) Contam nation that has m grated beyond the boundaries of
the property which is the source of the release at |evels above
cleanup criteria specified in section 20120a(1)(a) unless a cri-
terion is not rel evant because exposure is reliably restricted
pursuant to section 20120b.

(i1) Achange in facility conditions that increases response
activity costs.

(P) —te)— "Facility," EXCEPT AS USED IN THE DEFI NI TI ON OF
"SCHOOL BUI LDI NG', neans any area, place, or property where a
hazar dous substance in excess of the concentrations which satisfy
the requirements of section 20120a(1)(a) or (17) or the cleanup
criteria for unrestricted residential use under part 213 has been
rel eased, deposited, disposed of, or otherw se cones to be
| ocated. Facility does not include any area, place, or property
at which response activities have been conpl eted which satisfy
the cleanup criteria for the residential category provided for in
section 20120a(1)(a) and (17) or at which corrective action has
been conpl eted under part 213 which satisfies the cleanup cri-
teria for unrestricted residential use.

(Q —ftp)y— "Feasibility study" nmeans a process for devel op-
ing, evaluating, and selecting appropriate response activities.

(R —te)— "Forecl osure" neans possession of a property by a
| ender on which it has foreclosed on a security interest or the
expiration of a |lawful redenption period, whichever occurs

first.
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(S) —+)— "Free product” nmeans a hazardous substance in a
liquid phase equal to or greater than 1/8 inch of measurable
t hi ckness that is not dissolved in water and that has been
rel eased into the environment.

(T) —€5)— "Fund" neans the cleanup and redevel opnent fund
establ i shed in section 20108.

(U —t)— "Hazardous substance" nmeans 1 or nore of the fol-
| om ng, but does not include fruit, vegetable, or field crop
residual s or processing by-products, or aquatic plants, that are
applied to the land for an agricultural use or for use as an

animal feed, if the use is consistent with generally accepted

agricul tural managenent practices devel oped pursuant to the

M chigan right to farmact, —Aet—Noe—93—of thePubt+ec—-Aets—of

taws— 1981 PA 93, MCL 286.471 TO 286. 474:

(i) Any substance that the departnent denonstrates, on a
case by case basis, poses an unacceptable risk to the public
heal th, safety, or welfare, or the environnent, considering the
fate of the material, dose-response, toxicity, or adverse inpact
on natural resources.

(ii) Hazardous substance as defined in the conprehensive
envi ronment al response, conpensation, and liability act of 1980,
Public Law 96-510, 94 Stat. 2767.

(1i1) Hazardous waste as defined in part 111

(iv) Petroleumas described in part 213.

(V) t)— "Interimresponse activity" neans the cl eanup or

removal of a rel eased hazardous substance or the taking of other
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actions, prior to the inplementation of a renedial action, as may
be necessary to prevent, mnimze, or mtigate injury to the
public health, safety, or welfare, or to the environnent.
Interimresponse activity also includes, but is not limted to,
nmeasures to limt access, replacenent of water supplies, and tem
porary relocation of people as determ ned to be necessary by the
departnment. In addition, interimresponse activity neans the
taki ng of other actions as may be necessary to prevent, mnim ze,
or mtigate a threatened rel ease.

(W —¥)— "Lender" neans any of the foll ow ng:

(i) A state or nationally chartered bank.

(ii) A state or federally chartered savings and | oan associ -
ation or savings bank.

(iii) A state or federally chartered credit union.

(iv) Any other state or federally chartered | endi ng
institution. —et+

(v) Aregulated affiliate or regul ated subsidiary of any
entity listed in —this—stubparagraph—or— subparagraphs (i) to
—+)— (iv).

(vi) —v)— An insurance conpany authorized to do business in

this state pursuant to the insurance code of 1956, —Aet—Ne—218

the—M-ehtgan—Conptted—taws— 1956 PA 218, MCL 500.100 TO
500. 8302.

(vii) —t)— A notor vehicle finance conpany subject to the
not or vehicle finance act, —Aet—No—2Fof+hebdra—Sesston—of
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taws— 1950 (EX SESS) PA 27, MCL 492.101 TO 492.141, with net
assets in excess of $50, 000, 000. 00.

(viii) —twt+)— A foreign bank.

(i x) —ftwi++)— Aretirenent fund regul ated pursuant to state
| aw or a pension fund regul ated pursuant to federal |aw with net
assets in excess of $50, 000, 000. 00.

(x) —+x— A state or federal agency authorized by law to
hold a security interest in real property or a |local unit of gov-
ernment holding a reversionary interest in real property.

(xi) 69— A nonprofit tax exenpt organization created to
pronot e econom ¢ devel opnent in which a majority of the
organi zation's assets are held by a local unit of governnent.

(xii1) —)— Any other person who | oans noney for the pur-
chase of or inprovenent of real property.

(xiii) —x+)y— Any person who retains or receives a security
interest to service a debt or to secure a performance
obligation

(X) —tw— "Local health departnent” nmeans that term as
defined in section 1105 of the public health code, —Aet—No—368
of—thePubHtAets—of 197#8—betnrg——seection—333—1165of—+the
M-ehigan—Conptted—taws— 1978 PA 368, MCL 333. 1105.

(Y) —9— "Local unit of governnent" means a county, city,
township, or village, an agency of a local unit of governnent, an
authority or any other public body or entity created by or pursu-
ant to state law. Local unit of governnent does not include the

state or federal government or a state or federal agency.
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(Z) "METHOD DETECTION LIMT" MEANS THE M NI MUM CONCENTRATI ON
OF A SUBSTANCE THAT CAN BE MEASURED AND REPORTED, W TH 99%
CONFI DENCE, THAT THE ANALYTE CONCENTRATI ON | S GREATER THAN ZERO,
AS DETERM NED FROM ANALYSIS OF A SAMPLE IN A G VEN MATRI X THAT
CONTAI NS THE ANALYTE.

(AA) —y)— "Operator” neans a person who is in control of or
responsible for the operation of a facility. Operator does not
i ncl ude either of the foll ow ng:

(i) A person who holds indicia of ownership primarily to
protect the person's security interest in the facility, unless
that person participates in the managenent of the facility as
described in section 20101a.

(ii) A person who is acting as a fiduciary in conpliance
with section 20101b.

(BB) —z)— "Owner" neans a person who owns a facility.
Owner does not include either of the foll ow ng:

(i) A person who holds indicia of ownership primarily to
protect the person's security interest in the facility, includ-
ing, but not limted to, a vendor's interest under a recorded
| and contract, unless that person participates in the managenent
of the facility as described in section 20101a.

(ii) A person who is acting as a fiduciary in conpliance
wi th section 20101b.

(CCO —ftaa)y— "Permtted rel ease” nmeans 1 or nore of the
fol | owi ng:

(i) Arelease in conpliance with an applicable, legally

enforceable permt issued under state |aw
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(ii) Alawful and authorized discharge into a permtted
waste treatnment facility.

(iii) Afederally permtted release as defined in the com
prehensi ve environnental response, conpensation, and liability
act of 1980, Public Law 96-510, 94 Stat. 2767.

(DD) —{bb)y— "Rel ease"” includes, but is not limted to, any
spilling, |eaking, punmping, pouring, emtting, enptying, dis-
charging, injecting, escaping, |eaching, dunping, or disposing of
a hazardous substance into the environnent, or the abandonnment or
di scarding of barrels, containers, and other closed receptacles
contai ni ng a hazardous substance. Rel ease does not include any
of the follow ng:

(i) Arelease that results in exposure to persons solely
within a workplace, with respect to a claimthat these persons
may assert against their enployers.

(ii1) Em ssions fromthe engi ne exhaust of a notor vehicle,
rolling stock, aircraft, or vessel.

(iii) A release of source, by-product, or special nuclear
material froma nuclear incident, as those terns are defined in
the atom c energy act of 1954, chapter 1073, 68 Stat. 919, if the
rel ease is subject to requirenents with respect to financial pro-
tection established by the nuclear regulatory conm ssion under
section 170 of chapter 14 of title | of the atom c energy act of
1954, chapter 1073, 71 Stat. 576, 42 U.S. C. 2210, or any rel ease
of source by-product or special nuclear naterial fromany pro-

cessing site designated under section 102(a)(1l) of title I or
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302(a) of title Ill of the uraniummll tailings radiation
control act of 1978, Public Law 95-604, 42 U.S.C. 7912 and 7942.

(iv) If applied according to |abel directions and according
to generally accepted agricultural and managenent practices, the
application of a fertilizer, soil conditioner, agronomcally
applied manure, or pesticide, or fruit, vegetable, or field crop
residuals or processing by-products, aquatic plants, or a conbi-
nati on of these substances. As used in this subparagraph

"fertilizer" and "soil conditioner" —havethefeaningg-vren—+to
these—ter/s— MEAN THOSE TERMS AS DEFI NED in part 85, and

"pestici de" —hasthereantng—g-ver—to— MEANS that term AS DEFI NED
in part 83.

(v) A release does not include fruits, vegetables, field
crop processing by-products, or aquatic plants, that are applied
to the land for an agricultural use or for use as an ani mal feed,
if the use is consistent with generally accepted agricultural and

managenment practices devel oped pursuant to the Mchigan right to

farm act, —Act—No—93—ofthePubletActs—of 1981 —berng—seetions

2864+1to0 286474 of theMechirgan—Conptted—taws— 1981 PA 93,
MCL 286.471 TO 286. 474.

(EE) —ee)— "Renedial action"” includes, but is not limted
to, cleanup, renoval, containnent, isolation, destruction, or
treatnment of a hazardous substance rel eased or threatened to be
rel eased into the environnment, nonitoring, naintenance, or the
t aki ng of other actions that may be necessary to prevent, mni-
mze, or mtigate injury to the public health, safety, or

wel fare, or to the environnent.
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(FF) —de¢)— "Renedi al action plan” neans a work plan for
perform ng renmedial action under this part.

(GG —fee)y— "Response activity" means evaluation, interim
response activity, renedial action, denolition, or the taking of
ot her actions necessary to protect the public health, safety, or
wel fare, or the environnent or the natural resources. Response
activity also includes health assessnents or health effect
studies carried out under the supervision, or with the approval
of , the department of public health and enforcenent actions
related to any response activity.

(HH) —FH)— "Response activity costs" or "costs of response
activity" neans all costs incurred in taking or conducting a
response activity, including enforcenent costs.

(1'l) "SCHOOL" MEANS A PRI VATE OR PUBLI C ELEMENTARY OR SEC-
ONDARY | NSTI TUTI ON OF LEARNI NG | NCLUDI NG ANY OF GRADES Kl NDERGAR-
TEN THROUGH 12.

(JJ) "SCHOOL BUI LDI NG' MEANS 1 OR MORE OF THE FOLLOW NG AT A
SCHOOL BUT DOES NOT | NCLUDE A FAM LY RESI DENCE USED AS A HOVE
SCHOOL:

(i) A STRUCTURE SU TABLE FOR USE AS A CLASSROOM | NCLUDI NG A
SCHOOL LABCORATORY, LI BRARY, EATING FACILITY, OR FOOD PREPARATI ON
FACI LI TY.

(ii) A GYMNASI UM OR OTHER FACI LI TY THAT | S SPECI ALLY
DESI GNED FOR ATHLETI C OR RECREATI ONAL ACTI VI TIES OR FOR AN ACA-
DEM C COURSE | N PHYSI CAL EDUCATI ON.
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(iii) A FACILITY USED FOR THE | NSTRUCTI ON OR HOUSI NG OF
STUDENTS FOR THE PURPOSE OF ADM NI STRATI ON OF EDUCATI ONAL OR
RESEARCH PROGRANMS.

(KK) —tgg)— "Security interest" means any interest, includ-
ing a reversionary interest, in real property created or estab-
lished for the purpose of securing a |oan or other obligation.
Security interests include, but are not limted to, nortgages,
deeds of trusts, liens, and title pursuant to | ease financing
transactions. Security interests may also arise fromtransac-
tions such as sal e and | easebacks, conditional sales, installnent
sales, trust receipt transactions, certain assignnents, factoring
agreements, accounts receivable financing arrangenments, consign-
ments, or any other transaction in which evidence of title is
created if the transaction creates or establishes an interest in
real property for the purpose of securing a | oan or other
obl i gation

(I'l') —hh)y— "Site" nmeans the |ocation of environmental
cont am nati on

(MM —++)— "Threatened rel ease" or "threat of rel ease"
means any circunstance that may reasonably be anticipated to
cause a rel ease.

(2) As used in this part, the phrase "a person who is
liable" includes a person who is described as being subject to
liability in section 20126. The phrase "a person who is |iable"

does not presune that liability has been adjudi cat ed.
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SEC. 20121. (1) EXCEPT AS PROVI DED | N SUBSECTI ONS (2), (3),
AND (4), A SCHOOL OR PLAYGROUND SHALL NOT BE CONSTRUCTED OR
OPERATED ON PROPERTY THAT IS OR WAS A FACI LI TY.

(2) |F RESPONSE ACTI VI TI ES THAT SATI SFY THE CLEANUP CRI TERI A
FOR LI M TED RESI DENTI AL USE UNDER SECTI ON 20120A(1) (F) AND (17),
OR CORRECTI VE ACTI ON THAT SATI SFI ES THE CLEANUP CRI TERI A FOR
RESTRI CTED RESI DENTI AL USE UNDER PART 213, HAVE BEEN COWPLETED AT
THE PROPERTY, A SCHOCL OR PLAYGROUND MAY BE CONSTRUCTED OR OPER-
ATED ON THE PROPERTY | F BOTH OF THE FOLLOW NG REQUI REMENTS ARE
VET:

(A) CONSTRUCTI ON OF THE SCHOOL OR PLAYGROUND BEGAN BEFCRE
THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED THI S
SECTI ON

(B) THE OANER OF THE SCHOOL OR PLAYGROUND ANNUALLY MONI TORS
THE SO L AND AIR, I NCLUDI NG |F APPLI CABLE, | NDOOR AIR, TO DETER-
M NE THE ADEQUACY OF | SCLATI ON OF HAZARDOUS SUBSTANCES REQUI RED
BY THE REMEDI AL ACTI ON PLAN OR CORRECTI VE ACTI ON PLAN. THE MONI -
TORI NG SHALL BE CONDUCTED I N CONFORM TY WTH A WRI TTEN MONI TORI NG
PLAN APPROVED BY THE DEPARTMENT. BEFORE APPROVI NG THE MONI TORI NG
PLAN, THE DEPARTMENT SHALL PROVI DE PUBLI C NOTI CE OF THE ENVI RON-
MENTAL CONTAM NATI ON AND OF THE PROPOSED MONI TORI NG PLAN AND, |F
REQUESTED W THI N 14 DAYS AFTER PUBLI CATI ON OF THE NOTI CE, SHALL
CONDUCT A PUBLIC HEARING IN THE VICINITY OF THE SI TE

(3) | F RESPONSE ACTI VI TI ES THAT SATI SFY THE CLEANUP CRI TERI A
FOR RESI DENTI AL USE UNDER SECTI ON 20120A(1) (A) AND (17), OR COR-
RECTI VE ACTI ON THAT SATI SFI ES THE CLEANUP CRI TERI A FOR
UNRESTRI CTED RESI DENTI AL USE UNDER PART 213, HAVE BEEN COVPLETED
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AT THE PROPERTY, A SCHOOL OR PLAYGROUND MAY BE CONSTRUCTED OR
OPERATED ON THE PROPERTY | F BOTH OF THE FOLLOW NG REQUI REMENTS
ARE MET:

(A) CONSTRUCTI ON OF THE SCHOOL OR PLAYGROUND BEGAN BEFORE
THE EFFECTI VE DATE OF THE AVENDATORY ACT THAT ADDED THI S
SECTI ON.

(B) THE OANER OF THE SCHOOL OR PLAYGROUND ANNUALLY MONI TORS
THE SO L AND AIR | NCLUDI NG, |F APPLI CABLE, | NDOOR AR TO DETER
M NE THAT THE PROPERTY CONTI NUES TO SATI SFY THE CLEANUP CRI TERI A
FOR RESI DENTI AL USE UNDER SECTI ON 20120A(1) (A) AND (17) OR THE
CLEANUP CRI TERI A FOR UNRESTRI CTED RESI DENTI AL USE UNDER PART
213. THE MONI TORI NG SHALL BE CONDUCTED | N CONFORM TY W TH A
WRI TTEN MONI TORI NG PLAN APPROVED BY THE DEPARTMENT. BEFORE
APPROVI NG THE MONI TORI NG PLAN, THE DEPARTMENT SHALL PROVI DE
PUBLI C NOTI CE OF THE ENVI RONMVENTAL CONTAM NATI ON AND OF THE PRO-
POSED MONI TORI NG PLAN AND, | F REQUESTED W THI N 14 DAYS AFTER PUB-
LI CATI ON OF THE NOTI CE, SHALL CONDUCT A PUBLI C HEARI NG | N THE
VICINITY OF THE SI TE.

(4) | F RESPONSE ACTI VI TI ES, OR CORRECTI VE ACTI ON UNDER PART
213, HAVE BEEN COVPLETED AT THE PROPERTY SUCH THAT THE CONCENTRA-
TION OF ANY HAZARDOUS SUBSTANCE DOES NOT EXCEED BACKGROUND OR THE
METHOD DETECTI ON LIM T FOR THAT HAZARDOUS SUBSTANCE, WHI CHEVER IS
GREATER, A SCHOOL BUI LDI NG OR PLAYGROUND MAY BE CONSTRUCTED AND
OPERATED ON THE PROPERTY.

(5) NOTI CE UNDER THI'S SECTI ON, | NCLUDI NG NOTI CE OF A PUBLIC
HEARI NG, SHALL BE PUBLI SHED | N A NEWSPAPER OF GENERAL Cl RCULATI ON
IN THE CI TY, VILLAGE, OR TOWNSHI P WHERE THE SCHOOL BUI LDI NG OR
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1 PLAYGROUND IS OR WLL BE LOCATED AND SHALL | NCLUDE | NFORMATI ON
2 CONSI DERED APPROPRI ATE BY THE DEPARTMENT.
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