HOUSE BILL No. 5333

October 23, 2001, Introduced by Reps. Bob Brown, Wojno, Vear, Drolet and Richardville and referred

to the Committee on Tax Policy.

HOUSE BILL No. 5333

A bill to anend 1941 PA 122, entitled

"An act to establish a revenue division of the departnment of
treasury; to prescribe its powers and duties as the revenue col -

| ection agency of the state; to prescribe certain powers and
duties of the state treasurer; to regulate the inportation,
stanpi ng, and disposition of certain tobacco products; to create
the position and to define the powers and duties of the state
conmm ssi oner of revenue; to provide for the transfer of powers
and duties now vested in certain other state boards, conm ssions,
departnents and offices; to prescribe certain duties of and
require certain reports fromthe departnent of treasury; to pro-
vi de procedures for the paynent, adm nistration, audit, assess-
ment, levy of interests or penalties on, and appeals of taxes and
tax liability; to prescribe its powers and duties if an agreenent
to act as agent for a city to adm nister, collect, and enforce
the city incone tax act on behalf of a city is entered into with
any city; to provide an appropriation; to abolish the state board
of tax admi nistration; to prescribe penalties and provide rene-
dies; and to declare the effect of this act,”

by anmendi ng section 30a (MCL 205.30a), as anmended by 1995 PA
116.
THE PEOPLE OF THE STATE OF M CH GAN ENACT:
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Sec. 30a. (1) If a taxpayer clains a refund that the
departnent determines is valid as provided in section 30(2), and
the departnment identifies a liability of the taxpayer descri bed
in subsection (2), the departnent shall first apply the anmount of
the refund as provided in subsections (2) and (3), and the
excess, if any, shall be refunded or credited as provided in
section 30.

(2) The amount of a refund described in subsection (1) shal
be applied to the following in the order of priority stated:

(a) Any other known tax liability of the taxpayer to this
state.

(b) Any other known liability of the taxpayer to this state,
including a liability to pay support if the right to receive the
support has been assigned to —t+he— THI S state and the liability
is the basis of a request for tax refund offset fromthe office
of child support.

(c) Any of the following in the order of priority received,
unl ess ot herwi se provided by | aw

(i) A support liability of the taxpayer that is the basis of
a request for tax refund offset fromthe office of child support,
ot her than as provided by subdivision (b).

(ii) Awit of garnishnent or other valid court order issued
by a court of conpetent jurisdiction and directed to this state
or the state treasurer to satisfy a liability of the taxpayer

(ii1) Alevy of the internal revenue service to satisfy a

liability of the taxpayer.
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(iv) Aliability to repay benefits obtai ned under the
M chi gan enpl oynent security act, —Act—No—tof—thePubte-Aets
of—theEBxtra—Sesston—of—1936—betng——seet+ons 4211+ to0421+—+5of
the—M-chigan—Conpited—taws— 1936 (EX SESS) PA 1, MCL 421.1 TO
421.75, to which the taxpayer was not entitled, upon a request
for tax refund offset fromthe M chigan enpl oynent security
conmmi ssi on.

(3) If the claimfor refund is reflected on a joint tax
return, the departnent shall allocate to each joint taxpayer his
or her share of the refund. The anmount allocated to each tax-
payer shall be applied to his or her respective liabilities in
the order of priority stated in subsection (2).

(4) If the departnment determnes that all or a portion of a
refund clained on a joint tax return is subject to application to
a liability of an obligated spouse, the departnent shall notify
the joint taxpayers by first-class mail sent to the address shown
on the joint return. The notice shall be acconpani ed by a nonob-
| igated spouse allocation form The notice shall state all of
the foll ow ng:

(a) That all or a portion of the refund clained by the joint
t axpayers is subject to interception to satisfy a liability or
liabilities of 1 or both spouses.

(b) The nature of the other liability or liabilities and the
nanme of the obligated spouse or spouses.

(c) That a nonobligated spouse may claimhis or her share of

the refund by filing a nonobligated spouse allocation formwth
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t he departnment of treasury not nore than —36— 60 days after the
date the notice was mail ed.

(d) A statenment of the penalties under subsection (7).

(5) A nonobligated spouse who wi shes to claimhis or her
share of a tax refund shall file with the departnment a nonobli -
gat ed spouse allocation form AS PROVI DED I N SUBSECTI ON (4) OR AT
THE TI ME THE JO NT RETURN WAS FI LED W TH THE DEPARTMENT. The
nonobl i gat ed spouse allocation formshall be in a form specified
by the departnment and shall require the spouses to state the
amount of inconme or other tax base and all adjustnments to the
income or other tax base, including all subtractions, additions,
deductions, credits, and exenptions, stated on their joint incone
tax return or other joint tax return that is the basis for the
claimed refund, and an allocation of those anmounts between the
obl i gated and nonobligated spouse. In allocating these anmounts,
all of the follow ng apply:

(a) A federal deduction for 2-income nmarried persons shal
be allocated to the spouse with the |ower inconme who clainms the
deducti on.

(b) Individual incone shall be allocated to the spouse who
earned the incone. Joint inconme shall be allocated equally
bet ween the spouses. The tax base appropriate to tax other than
income tax shall be simlarly allocated.

(c) Each spouse shall be allocated the personal exenptions
he or she would be entitled to claimif separate federal returns
had been filed, except that dependency exenptions shall be

prorated according to the relative inconme of the spouses.
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(d) Adjustnents resulting froma business shall be allocated
to the spouse who clainmed incone fromthe business.

(e) A honestead property tax credit shall be allocated to
t he spouse who owned the title or held the | easehold interest in
the property clained as a honestead. A honestead property tax
credit for property jointly owned or |eased shall be allocated
jointly between the spouses.

(f) Ownership of other assets relevant to the allocation
shal | be disclosed upon request of the departnent.

(6) A nonobligated spouse allocation formshall be signed by
both joint taxpayers. However, the formmay be submtted w thout
the signature of the obligated spouse if his or her signature
cannot be obtained. The nonobligated spouse shall certify that
he or she has made a good faith effort to obtain the signature
and shall state the reason that the signature was not obtained.

(7) A person who know ngly nmakes a fal se statenment on a non-
obl i gated spouse allocation formshall be subject to a penalty of
$25. 00 or 25% of the excessive claimfor his or her share of the
refund, whichever is greater, and other penalties as provided in
this act.

(8) A nonobligated spouse to whom the departnent has sent a
noti ce under subsection (4) — who fails to file a nonobligated
spouse al location formw thin —36— 60 days after the date the
notice was mailed — shall be barred from comrenci ng any action
against this state or the state treasurer to recover an anount
wi thheld to satisfy a liability of the obligated spouse to which

ajoint tax refund is applied under this section. The paynent by
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this state of any anount applied to a liability of a taxpayer
under this section shall release this state and the state trea-
surer fromall liability to the obligated spouse, the nonobli -
gated spouse, and any other person having or claimng any inter-
est in the anmount paid.
(9) The departnent shall pronul gate rules under the adm nis-

trative procedures act of 1969, —-Act—No—366—0ofthePublec-Aets

taws— 1969 PA 306, MCL 24.201 TO 24. 328, as necessary to inple-

ment this section. The rules shall include a procedure for
assuring that a taxpayer subject to application of a refund under
this section and section 30 has received or will receive notice
and an opportunity for a hearing with respect to the liability to
which the refund is to be appli ed.

(10) As used in this section:

(a) "Nonobligated spouse" neans a person who has filed a
joint income tax return or other joint state tax return and who
is not liable for an obligation of his or her spouse described in
subsection (2).

(b) "Obligated spouse" nmeans a person who has filed a joint
incone tax return or other joint state tax return and who is
liable for an obligation described in subsection (2) for which
his or her spouse is not |iable.

(c) "Ofice of child support” nmeans the agency created in
section 2 of the office of child support act, —-Aect—No—tH4—ofthe

o : e . . ol b
Conpirted—taws— 1971 PA 174, MCL 400. 232.
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1 (11) BEG NNI NG JANUARY 1, 2003, THE DEPARTMENT SHALL PROVI DE
2 THAT NONOBL| GATED SPOUSE ALLOCATI ON FORMS MAY BE FI LED

3 ELECTRONI CALLY.
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