HOUSE BILL No. 5364

October 29, 2001, Introduced by Reps. Gilbert, Julian and Howell and referred to the Committee on

Commerce.

HOUSE BILL No. 5364
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A bill to anmend 1949 PA 300, entitled
"M chi gan vehicle code,”
by anmendi ng section 11 (MCL 257.11), as anmended by 1990 PA 154,
and by addi ng section 248j.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 11. (1) —Peater"— EXCEPT AS PROVIDED I N
SUBSECTI ON (3), "DEALER' neans a person —engaged— WHO IS 1 OR
MORE OF THE FOLLOW NG

(A) A PERSON WHO IN A 12-MONTH PERICD DID 1 OR MORE OF THE
FOLLOW NG

(i) ENGAGED in the business of purchasing, selling, exchang-
i ng, brokering, LEASING or dealing in vehicles of a type

required to be titled under this act. —er—parts—of—those

02987' 01 * DAM

¥9€G 'ON 1119 3SNOH



© 00 N oo o~ W N P

N N DN D NN P PP PR
ga A W N P O © 0O N O O~ W N B+ O

| | et ne—of—efgi  ssions—orboth

of—a—person—engaged
(i) ENGAGED IN THE BUSI NESS OF PURCHASI NG, SELLI NG

EXCHANG NG, BROKERI NG, OR DEALI NG | N SALVAGEABLE PARTS OF 5 OR
MORE VEHI CLES.

(i1i1i1) ENGAGED in the business of buying 5 OR MORE vehi cl es
to sell vehicle parts or —bwyng—vehtetes—+to6— process into scrap
net al .

(B) A PERSON ENGAGED I N THE ACTUAL REMANUFACTURI NG OF
ENG NES, TRANSM SSI ONS, OR SALVACEABLE VEH CLE PARTS.

(2) THERE |'S A REBUTTABLE PRESUMPTI ON THAT A PERSON WHO I N A
12- MONTH PERI OD BUYS, SELLS, EXCHANGES, BROKERS, LEASES, OR DEALS
IN 5 OR MORE VEHI CLES, OR BUYS, SELLS, EXCHANGES, BROKERS, OR
DEALS | N SALVAGEABLE PARTS FOR 5 OR MORE VEHI CLES, OR BUYS 5 OR
MORE VEHI CLES TO SELL VEHI CLE PARTS OR TO PROCESS | NTO SCRAP
METAL 1S ENGAGED I N A BUSI NESS DESCRI BED | N SUBSECTI ON (1).

(3) Deal er does not include —a— ANY OF THE FOLLOW NG

(A) A BANK, CREDI T UNI ON, OR SAVI NGS AND LOAN ASSCCI ATI ON.

(B) A person who buys or sells remanufactured vehicle engine
and transm ssion sal vageabl e vehicle parts or who receives in
exchange used engines or transmssions if the primary business of
the person is the selling of new vehicle parts and the person is
not engaged in any other activity that requires a dealer |icense

under this act.
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(© A PERSON WHO NEGOTI ATES THE LEASE OF A VEHI CLE OF A TYPE
REQUI RED TO BE TI TLED UNDER THI S ACT FOR A LEASE TERM OF LESS
THAN 120 DAYS.

(D) A PERSON WHOSE PRI MARY BUSI NESS IS THE FI NANCI NG OF THE
PURCHASE, SALE, OR LEASE OF VEH CLES OF A TYPE REQUI RED TO BE
TI TLED UNDER THI S ACT.

(E) AN EMPLOYEE OR AGENT OF A DEALER ACTING I N THE SCOPE OF
H S OR HER EMPLOYMENT OR AGENCY.

SEC. 248J. (1) IN ADDI TION TO ANY OTHER REMEDI ES PROVI DED
BY LAW | F THE SECRETARY OF STATE DETERM NES THAT A PERSON HAS
ACTED AS A DEALER W THOUT A DEALER LI CENSE, HE OR SHE MAY | SSUE
THE PERSON A VERBAL OR WRI TTEN WARNI NG OR ASSESS AN ADM NI STRA-
TIVE FINE OF NOT MORE THAN $5, 000. 00 FOR A FI RST VI CLATI ON, AND
NOT MORE THAN $7, 500. 00 FOR EACH SUBSEQUENT VI OLATI ON OCCURRI NG
WTH N 7 YEARS OF A PRI OR VI OLATI ON.

(2) I'F THE SECRETARY OF STATE ASSESSES AN ADM NI STRATI VE
FI NE UNDER SUBSECTI ON (1), THE SECRETARY OF STATE SHALL PROVI DE
NOTI CE OF THE ASSESSMENT | N WRI TI NG PURSUANT TO SECTI ON 212. AT
A MN MUM THE NOTI CE OF ASSESSMENT SHALL CONTAIN ALL OF THE
FOLLOW NG

(A) A UNI QUE | DENTI FI CATI ON NUMBER.

(B) A DESCRIPTION OF THE ALLECGED VI OLATION THAT IS THE BASI S
FOR THE ASSESSMENT, | NCLUDI NG THE DATE THE ALLEGED VI OLATI ON
OCCURRED AND A REFERENCE TO THE SPECI FI C SECTI ON OR RULE ALLEGED
TO HAVE BEEN VI OLATED.

(©) THE ADM NI STRATI VE FI NE ESTABLI SHED FOR THE VI OLATI ON.
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(D) A STATEMENT | NDI CATING THAT IF THE FINE IS NOT PAID, THE
SECRETARY OF STATE MAY REFER THE FI NE TO THE DEPARTMENT OF
TREASURY FOR COLLECTI ON.

(E) A STATEMENT | NDI CATI NG THAT I F THE ALLEGED VI OLATION | S
CONTESTED, THE PERSON HAS A RI GHT TO REQUEST AN | NFORVAL CONFER-
ENCE BEFORE AN ADM NI STRATI VE HEARI NG, ACCOVPANI ED BY SI MPLE
I NSTRUCTI ONS | NFORM NG THE PERSON HOW TO REQUEST OR WAI VE THE
| NFORMAL CONFERENCE.

(3) NOT LATER THAN 20 DAYS AFTER RECEI VI NG THE WRI TTEN
NOTI CE OF ASSESSMENT, THE ALLEGED VI OLATOR SHALL DO 1 OF THE
FOLLOW NG

(A) PAY THE ADM NI STRATI VE FI NE TO THE SECRETARY OF STATE.

A PAYMENT OPERATES TO AUTOVATI CALLY WAI VE THE PERSON' S RI GHT TO
AN | NFORMAL CONFERENCE AND AN ADM NI STRATI VE HEARI NG

(B) REQUEST THE SECRETARY OF STATE TO CONDUCT AN | NFORIVAL
CONFERENCE.

(C© WAIVE THE RI GHT TO AN | NFORVAL CONFERENCE AND REQUEST
THE SECRETARY OF STATE TO CONDUCT AN ADM NI STRATI VE HEARI NG

(D) I'F THE PERSON IS NOT A LI CENSED DEALER, PAY THE ADM NI S-
TRATI VE FINE TO THE SECRETARY OF STATE AND SUBM T A PROPERLY COM
PLETED DEALER LI CENSE APPLI CATI ON TO THE SECRETARY OF STATE.

(4) A PERSON S REQUEST FOR AN | NFORVAL CONFERENCE OR AN
ADM NI STRATI VE HEARI NG SHALL COMPLY W TH ALL OF THE FOLLOW NG
CONDI TI ONS:

(A) BE I'N WRI TI NG
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(B) BE POSTMARKED OR RECEI VED BY THE DEPARTMENT W THI N
20 DAYS AFTER THE DATE THE PERSON RECEI VED THE WRI TTEN NOTI CE OF
ASSESSMENT.

(C) STATE THE NAME, ADDRESS, AND TELEPHONE NUMBER OF THE
PERSON REQUESTI NG THE | NFORMAL CONFERENCE COR ADM NI STRATI VE
HEARI NG,

(D) STATE THE WRI TTEN NOTI CE OF ASSESSMENT' S UNI QUE | DENTI -
FI CATI ON NUMBER.

(E) STATE THE REASON FOR THE REQUEST.

(F) I'F THE REQUEST IS FOR AN ADM NI STRATI VE HEARI NG W THOUT
AN | NFORVAL CONFERENCE, STATE THE PERSON |'S WAI VING H' S OR HER
Rl GHT TO AN | NFORVAL CONFERENCE.

(5) I'F THE SECRETARY OF STATE RECEI VES A REQUEST FOR AN
| NFORVAL CONFERENCE COR AN ADM NI STRATI VE HEARI NG THAT MEETS ALL
OF THE CONDI TI ONS PRESCRI BED | N SUBSECTI ON (4), THE SECRETARY OF
STATE SHALL SCHEDULE AN | NFORVAL CONFERENCE OR AN ADM NI STRATI VE
HEARI NG, AS APPLI CABLE. | F THE REQUEST FAILS TO MEET ALL OF THE
CONDI TI ONS PRESCRI BED | N SUBSECTI ON (4), THE SECRETARY OF STATE
MAY | N WRI TI NG DENY THE REQUEST. A DENI AL SHALL BE SERVED ON THE
PERSON BY FI RST- CLASS MAI L AND SHALL DO BOTH OF THE FOLLOW NG

(A) STATE THE REASON FOR THE DENI AL.

(B) GRANT THE PERSON 14 DAYS TO SUBM T A VALI D REQUEST TO
THE SECRETARY OF STATE.

(6) THE SECRETARY OF STATE SHALL CONDUCT AN | NFORVAL CONFER-
ENCE UNDER THI' S SECTI ON W THI N 45 DAYS AFTER RECEI VI NG A VALI D
REQUEST FOR THE CONFERENCE. THE SECRETARY OF STATE SHALL SERVE
UPON THE ALLEGED VI OLATOR, BY FI RST- CLASS MAI L NOT LESS THAN
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5 DAYS BEFORE THE CONFERENCE, A VRI TTEN NOTI CE THAT | NCLUDES
TI ME, PLACE, AND DATE OF THE | NFORVAL CONFERENCE. THE NOTI CE
SHALL STATE THAT THE ALLEGED VI OLATOR MAY BE REPRESENTED BY AN
ATTORNEY AT THE | NFORVAL CONFERENCE

(7) AFTER THE | NFORMAL CONFERENCE, THE SECRETARY OF STATE
SHALL EVALUATE THE VALIDI TY OF THE ASSESSMENT OF THE ADM NI STRA-
TI'VE FINE AND AFFIRM MODI FY, OR DI SM SS THE ASSESSMENT. I N
MAKI NG THE EVALUATI ON, THE SECRETARY OF STATE MAY CONSIDER 1 OR
MORE OF THE FOLLOW NG

(A) WHETHER THERE IS REASON TO BELI EVE THE ALLEGED VI OLATI ON
DD I N FACT OCCUR

(B) THE SEVERITY OF THE ALLEGED VI OLATI ON AND | TS | MPACT ON
THE PUBLI C.

(© THE NUMBER OF PRI OR OR RELATED VI OLATI ONS BY THE
PERSON.

(D) THE LI KELI HOOD OF FUTURE COVPLI ANCE BY THE PERSON.

(E) ANY OTHER CONSI DERATI ONS THE SECRETARY OF STATE CONSI D-
ERS APPROPRI ATE.

(8) WTHI N 20 DAYS AFTER CONDUCTI NG THE | NFORVAL CONFERENCE
THE SECRETARY OF STATE SHALL SERVE UPON THE PERSON BY FI RST- CLASS
MAIL A WRI TTEN STATEMENT DESCRI Bl NG WHETHER THE ASSESSMENT OF THE
ADM NI STRATI VE FI NE | S AFFI RVED, MODI FI ED, OR DI SM SSED AND THE
BASIS OF THE ACTION. | F THE ASSESSMENT | S AFFI RVED OR MODI FI ED
THI' S STATEMENT SHALL ALSO ADVI SE THE PERSON THAT HE OR SHE W LL
RECEI VE A NOTI CE OF HEARI NG WHERE THE VALI DI TY OF THE ASSESSMENT
MAY BE CONTESTED OR HE OR SHE MAY | MVEDI ATELY PAY THE FI NE TO THE
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SECRETARY OF STATE AND THAT PAYMENT OF THE FINE W LL PREVENT
SCHEDULI NG OF AN ADM NI STRATI VE HEARI NG

(9) A NOTI CE OF HEARI NG UNDER THI S SECTI ON SHALL BE SERVED
ON THE PERSON BY FI RST- CLASS MAI L NOT LESS THAN 5 DAYS BEFORE THE
DATE SCHEDULED FOR THE ADM NI STRATI VE HEARI NG AND, AT A M NI MUM
ADVI SE THE PERSON OF ALL OF THE FOLLOW NG

(A) THE TI ME, PLACE, AND DATE OF HEARI NG

(B) THAT AN | MPARTI AL HEARI NG OFFI CER W LL CONDUCT THE HEAR-
| NG AND ALLOW THE PERSON AN OPPORTUNI TY TO EXAM NE THE SECRETARY
OF STATE' S EVI DENCE AND PRESENT EVI DENCE | N PERSON OR I N
VIRl TI NG,

(© THAT THE PERSON HAS A RI GHT TO BE REPRESENTED BY AN
ATTORNEY AT THE ADM NI STRATI VE HEARI NG

(D) THE COMMON REASONS WHY THE SECRETARY OF STATE COULD DI S-
M SS AN ASSESSMENT OF AN ADM NI STRATI VE FI NE

(E) THAT THE HEARI NG OFFI CER CONDUCTI NG THE ADM NI STRATI VE
HEARI NG W LL BE AUTHORI ZED TO DO ALL OF THE FOLLOW NG

(i) AFFIRM MODI FY, OR DI SM SS THE ASSESSMENT OF AN ADM NI S-
TRATI VE FI NE

(i1) CORRECT ANY ERRCRS I N THE DEPARTMENT' S RECORDS THAT
RELATE DI RECTLY TO THE ASSESSMENT.

(iii) REFER OR NOT REFER THE FI NE TO THE DEPARTMENT OF TREA-
SURY FOR CCOLLECTI ON

(iv) TAKE OR ORDER ANY OTHER ACTI ON OR RESOLUTI ON CONSI DERED
APPROPRI ATE BY THE HEARI NG OFFI CER
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(F) THAT | F THE DEPARTMENT OF TREASURY TAKES ENFORCEMENT
ACTI ON AGAI NST THE PERSON, HE OR SHE MAY SEEK A REVIEWIN THE
COURT OF CLAI Ms.

(10) THE SECRETARY OF STATE SHALL CONDUCT AN ADM NI STRATI VE
HEARI NG UNDER THI S SECTI ON PURSUANT TO THE CONTESTED CASE PROVI -
SIONS OF THE ADM NI STRATI VE PROCEDURES ACT OF 1969, 1969 PA 306,
MCL 24.201 TO 24.328. | F AN ADM NI STRATI VE FI NE ASSESSED UNDER
THI'S SECTI ON | S AFFI RVED BY THE DECI SI ON OF THE HEARI NG OFFI CER,
THE HEARI NG OFFI CER MAY ASSESS THE PERSON COSTS OF NOT MORE THAN
$500. 00, TO REI MBURSE THE SECRETARY OF STATE FOR PROVI NG THE
VALI DI TY OF THE ALLEGED VI OLATION, I N ADDI TI ON TO ANY OTHER PEN-
ALTI ES, SANCTI ONS, OR COSTS | MPCSED AS PROVI DED BY LAW

(11) AN ADM NI STRATI VE FI NE ASSESSED UNDER THI S SECTI ON
BECOVES FI NAL UPON THE FI RST TO OCCUR OF THE FOLLOW NG

(A) THE SECRETARY OF STATE DOES NOT RECEI VE A VALI D REQUEST
FOR AN | NFORVAL CONFERENCE OR AN ADM NI STRATI VE HEARI NG W THI N
THE TI ME PERI OD DESCRI BED I N SUBSECTI ON (4).

(B) TVENTY DAYS AFTER A PERSON WAI VES H'S OR HER RI GHT TO AN
ADM NI STRATI VE HEARI NG

(© AN ADM NI STRATI VE HEARI NG DECI SI ON | S SERVED UPON THE
PERSON.

(12) AFTER A PERSON PAYS THE SECRETARY OF STATE THE FI NE
| MPOSED, THE SECRETARY OF STATE SHALL FORWARD THE MONEY TO THE
DEPARTMENT OF TREASURY FOR DEPCSIT I N A SEPARATE FUND W THI N THE
GENERAL FUND. UPON APPROPRI ATI ON, THI'S MONEY SHALL BE USED FI RST
TO DEFRAY THE EXPENSE OF THE SECRETARY OF STATE I N ADM NI STERI NG
TH S CHAPTER.
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(13) IF AN ADM NI STRATI VE FI NE ASSESSED UNDER THI S SECTI ON
'S NOT PAID WTHI N 60 DAYS AFTER | T BECOVES FI NAL, THE SECRETARY
OF STATE MAY REFER THE MATTER TO THE DEPARTMENT OF TREASURY FOR
COLLECTI ON AS A STATE DEBT THROUGH THE OFFSET OF STATE TAX
REFUNDS AND MAY USE THE SERVI CES OF THE DEPARTMENT OF TREASURY TO
LEVY THE SALARY, WAGES, OR OTHER | NCOME OR ASSETS OF THE PERSON
AS PROVI DED BY LAW

(14) PAYMENT OF AN ADM NI STRATI VE FI NE ASSESSED UNDER THI S
SECTI ON DOES NOT CONSTI TUTE AN ADM SSI ON OF RESPONSI BI LI TY OR
GUI LT BY THE PERSON. PAYMENT OF AN ADM NI STRATI VE FI NE ASSESSED
UNDER THI S SECTI ON DOES NOT PREVENT THE SECRETARY OF STATE FROM
CHARG NG A VI OLATI ON DESCRI BED I N THE ASSESSMENT OF THE ADM NI S-
TRATI VE FINE I N A SUBSEQUENT OR CONCURRENT CONTESTED CASE PRO
CEEDI NG CONDUCTED BY THE SECRETARY OF STATE PURSUANT TO THE
ADM NI STRATI VE PROCEDURES ACT OF 1969, 1969 PA 306, MCL 24.201 TO
24. 328.

(15) IF THE PERSON SUBM TS A PROPERLY COVPLETED APPLI CATI ON
AND APPROPRI ATE FEE FOR A DEALER LI CENSE W THI N 20 DAYS AFTER AN
ADM NI STRATI VE FI NE UNDER SUBSECTI ON (1) IS ASSESSED, AND | F THE
SECRETARY OF STATE | SSUES THE PERSON A DEALER LI CENSE W THI N 45
DAYS OF RECEI VING THE PROPERLY COVPLETED APPLI CATI ON AND FEE, THE
SECRETARY OF STATE SHALL REDUCE THE AMOUNT OF THE ADM NI STRATI VE
FI NE BY 50%

(16) THE SECRETARY OF STATE SHALL SERVE A NOTI CE, DEN AL,
DECI SI ON, OR STATEMENT UNDER THI'S SECTI ON | N COVPLI ANCE W TH
SECTI ON 212.
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(17) AN | NFORVAL CONFERENCE UNDER THI'S SECTION IS NOT A
COVPLI ANCE CONFERENCE UNDER SECTI ON 92 OF THE ADM NI STRATI VE
PROCEDURES ACT OF 1969, 1969 PA 306, MCL 24.292.
Enacting section 1. This anmendatory act takes effect

180 days after the date this amendatory act is enacted.
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