HOUSE BILL No. 5372

November 1, 2001, Introduced by Reps. Middaugh, Vander Veen, Hart, Hager, Cassis, Shackleton,
Birkholz, Jelinek, Tabor, Rison, Toy, Stewart, Lipsey, Garza, Voorhees, Patterson, Richardville and Lemmons
and referred to the Committee on Family and Children Services.

A bill to anmend 1975 PA 238, entitled
"Child protection |aw, "
by anmendi ng sections 2, 3, 7, and 8a (MCL 722.622, 722.623,
722.627, and 722.628a), sections 2 and 7 as anended by 2000
PA 45, section 3 as anended by 1994 PA 177, and section 8a as
added by 1992 PA 39.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2. As used in this act:

(A) "ADULT FOSTER CARE LOCATI ON AUTHORI ZED TO CARE FOR A
CH LD' MEANS AN ADULT FOSTER CARE FAM LY HOVE OR ADULT FOSTER
CARE SMALL GROUP HOVE AS DEFI NED I N SECTION 3 OF THE ADULT FOSTER
CARE FACI LI TY LI CENSI NG ACT, 1979 PA 218, MCL 400.703, IN WH CH A
CH LD I'S PLACED I N ACCORDANCE WTH SECTION 5 OF 1973 PA 116, MCL
722.115.
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(B) —t&)y— "Attorney" means, if appointed to represent a
child under the provisions referenced in section 10, an attorney
serving as the child' s | egal advocate in the manner defined and
described in section 13a of chapter Xl I A of the probate code of
1939, 1939 PA 288, MCL 712A. 13a.

(C —f{b)y— "Central registry" nmeans the system nmai ntai ned at
the departnment that is used to keep a record of all reports filed
W th the departnment —purstant—toe— UNDER this act in which rele-
vant and accurate evidence of child abuse or neglect is found to
exi st .

(D) —t€e)y— "Central registry case" nmeans a child protective
services case that the departnent classifies under sections 8 and
8d as category | or category Il. For a child protective services
case that was investigated before July 1, 1999, central registry
case nmeans an allegation of child abuse or neglect that the
departnent substanti at ed.

(E) eh— "Child" means a person under 18 years of age.

(F) —te)y— "Child abuse" neans harmor threatened harmto a
child's health or welfare by a parent, a |egal guardian, or any
ot her person responsible for the child' s health or welfare, or by
a teacher or teacher's aide, that occurs through nonacci dental
physical or mental injury; sexual abuse; sexual exploitation; or
mal t r eat ment .

(G "CH LD CARE ORGANI ZATI ON' MEANS THAT TERM AS DEFI NED | N
SECTION 1 OF 1973 PA 116, MCL 722.111
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(H "CH LD CARE PROVI DER' MEANS AN OMNER, OPERATCR,

EMPLOYEE, OR VOLUNTEER OF A CHI LD CARE ORGANI ZATI ON OR OF AN

ADULT FOSTER CARE LOCATI ON AUTHORI ZED TO CARE FOR A CHI LD.

(1) "CH LD CARE REGULATORY AGENCY"

MEANS THE DEPARTMENT OF

CONSUMER AND | NDUSTRY SERVI CES OR A SUCCESSOR STATE DEPARTMENT

THAT |'S RESPONSI BLE FOR THE LI CENSI NG OR REGQ STRATI ON OF CHI LD

CARE ORGANI ZATI ONS OR THE LI CENSI NG OF ADULT FOSTER CARE LOCA-

TI ONS AUTHORI ZED TO CARE FOR A CHI LD

(J) (H— "Child neglect" nmeans harmor threatened harmto a

child' s health or welfare by a parent, |

egal guardian, or any

ot her person responsible for the child' s health or welfare that

occurs through either of the foll ow ng:

(i) Negligent treatnent, including the failure to provide

adequat e food, clothing, shelter, or medical care.

(ii) Placing a child at an unreasonable risk to the child's

health or welfare by failure of the parent, |egal guardian, or

ot her person responsible for the child' s health or welfare to

intervene to elimnate that risk when that person is able to do

so and has, or should have, know edge of the risk.

(K) tg)— "Citizen review panel" neans a panel established

as required by section 106 of title |I of the child abuse preven-

tion and treatment act, Public Law 93-247, 42 U.S.C. 5106a.

(I') —th)— "Controlled substance" neans that term as defined

in section 7104 of the public health code, 1978 PA 368, MCL

333. 7104.

(M —+)— "CPSI systent neans the child protective service

information system which is an internal
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within and by the departnent, and which is separate fromthe
central registry and not subject to section 7.

(N —)— "Departnent” nmeans the fam |y independence
agency.

(O —tk)— "Director” neans the director of the departnent.

(P) —H)— "Expunge" neans to physically renove or elimnate
and destroy a record or report.

(Q —fmM— "Lawyer-guardian ad litem means an attorney
appoi nted under section 10 who has the powers and duties refer-
enced by section 10.

(RN —m)— "Local office file" means the systemused to keep
a record of a witten report, docunent, or photograph filed with
and maintained by a county or a regionally based office of the
depart nent.

(S) —€o6)y— "Nonparent adult" neans a person who is 18 years
of age or ol der and who, regardl ess of the person's domcile,
nmeets all of the following criteria in relation to a child:

(i) Has substantial and regular contact with the child.

(ii1) Has a close personal relationship with the child's
parent or with a person responsible for the child' s health or
wel fare

(ii1) I's not the child s parent or a person otherw se
related to the child by blood or affinity to the third degree.

(T) —p)— "Person responsible for the child s health or
wel fare" neans a parent, |egal guardi an, person 18 years of age
or older who resides for any length of tinme in the sane home in

which the child resides, or, except when used in section 7(2)(e)
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5
or 8(8), nonparent adult; or an owner, operator, volunteer, or
enpl oyee of 1 or nore of the follow ng:

(i) Alicensed or —unt+eensetd— REG STERED child care
or gani zati on. —as—detHnretd—+n—secton—1—of I197+3—PALI6—ME
2211

(ii) Alicensed or unlicensed adult foster care famly home
or adult foster care small group home as defined in section 3 of
the adult foster care facility licensing act, 1979 PA 218, MCL
400. 703.

(U —€e)— "Relevant evidence" neans evidence having a ten-
dency to nmake the existence of a fact that is at issue nore prob-
able than it would be w thout the evidence.

(V) —+)>— "Sexual abuse" nmeans engaging in sexual contact or
sexual penetration as those terns are defined in section 520a of
the M chigan penal code, 1931 PA 328, MCL 750.520a, with a
chil d.

(W —5)— "Sexual exploitation"” includes allow ng, permt-
ting, or encouraging a child to engage in prostitution, or allow
ing, permtting, encouraging, or engaging in the photographing,
filmng, or depicting of a child engaged in a |listed sexual act
as defined in section 145c of the M chigan penal code, 1931 PA
328, MCL 750. 145c.

(X) —t)— "Specified informati on" nmeans information in a
central registry case record that relates specifically to refer-
rals or reports of child abuse or neglect. Specified information

does not include any of the follow ng:

03976' 01 *



© 00 N oo o~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

6

(i) Except as provided in this subparagraph regarding a
perpetrator of child abuse or neglect, personal identification
information for any individual identified in a child protective
services record. The exclusion of personal identification infor-
mation as specified information prescribed by this subparagraph
does not include personal identification information identifying
an individual alleged to have perpetrated child abuse or neglect,
whi ch al l egation has been classified as a central registry case.

(ii) Information in a | aw enforcenent report as provided in
section 7(8).

(iii) Any other information that is specifically designated
as confidential under other |aw.

(Y) —t)— "Structured deci sion-nmaking tool" nmeans the
depart nent docunent | abeled "DSS-4752 (P3) (3-95)" or a revision
of that docunent that better measures the risk of future harmto
a child.

(Z2) —t¥)— "Substantiated" neans a child protective services
case classified as a central registry case.

(AA) —w— "Unsubstantiated” neans a child protective serv-
i ces case the departnent classifies under sections 8 and 8d as
category |11, category |V, or category V.

Sec. 3. (1) A physician, —ecerener— dentist, registered
dental hygienist, nedical exam ner, nurse, —a— person licensed to
provi de emergency nedi cal care, audiol ogist, psychol ogist, nmar-
riage and famly therapist, |licensed professional counselor, cer-
tified social worker, social worker, social work technician,

school adm ni strator, school counselor or teacher, | aw
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;
enforcement officer, or regulated child care provider who has
reasonabl e cause to suspect child abuse or neglect shall make

i mredi ately, by tel ephone or otherw se, an oral report, or cause
an oral report to be made, of the suspected child abuse or
neglect to the departnent. Wthin 72 hours after making the oral
report, the reporting person shall file a witten report as
required in this act. |If the reporting person is a nenber of the
staff of a hospital, agency, or school, the reporting person
shall notify the person in charge of the hospital, agency, or
school of his or her finding and that the report has been made,
and shall nake a copy of the witten report available to the
person in charge. One report froma hospital, agency, or school
shal | be considered adequate to neet the reporting requirement.

A nmenber of the staff of a hospital, agency, or school shall not
be di sm ssed or otherw se penalized for making a report required
by this act or for cooperating in an investigation.

(2) The witten report shall contain the nane of the child
and a description of the abuse or neglect. |If possible, the
report shall contain the nanes and addresses of the child' s par-
ents, the child' s guardian, the persons with whomthe child
resides, and the child' s age. The report shall contain other
information available to the reporting person —whieh— THAT m ght
establish the cause of the abuse or neglect, and the manner in
whi ch the abuse or negl ect occurred.

(3) The department shall informthe reporting person of the
required contents of the witten report at the tine the oral

report is made by the reporting person.
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(4) The witten report required in this section shall be
mai | ed or otherwi se transnmitted to the county —departrent—of
soctal——serviees— FAM LY | NDEPENDENCE AGENCY of the county in
whi ch the child suspected of being abused or neglected is found.

(5) Upon receipt of a witten report of suspected child
abuse or neglect, the departnment nay provide copies to the prose-
cuting attorney and the probate court of the counties in which
the child suspected of being abused or neglected resides and is
f ound.

(6) If the report or subsequent investigation indicates a
vi ol ati on of sections 136b and 145c or sections 520b to 520g of
the M chigan penal code, —Act—No—328—of—thePubtieAets—of—1931-
betng—seetions—+50—136b—F56145c—and—+50-526b—to0—756-520gofthe
M-ehi-gan—Corpited—taws— 1931 PA 328, MCL 750. 136B, 750. 145C, AND
750. 520B TO 750. 520G, or if the report or subsequent investiga-
tion indicates that the suspected abuse was not conmtted by a
person responsible for the child' s health or welfare, and the
departnent believes that the report has basis in fact, the
departnment shall transmit a copy of the witten report and the
results of any investigation to the prosecuting attorney of the
counties in which the child resides and is found. IF A WRI TTEN
REPORT OR SUBSEQUENT | NVESTI GATI ON | NDI CATES THAT THE | NDI VI DUAL
VWHO COW TTED THE ABUSE OR NEGLECT IS A CH LD CARE PROVI DER AND
THE DEPARTMENT BELI EVES THAT THE REPORT HAS BASI S I N FACT, THE
DEPARTMENT SHALL TRANSM T A COPY OF THE WRI TTEN REPORT OR THE
RESULTS OF THE | NVESTI GATI ON TO THE CHI LD CARE REGULATORY AGENCY
W TH AUTHORI TY OVER THE CHI LD CARE PROVIDER S CHI LD CARE
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ORGANI ZATI ON OR ADULT FOSTER CARE LOCATI ON AUTHORI ZED TO CARE FOR
A CH LD

(7) I'f alocal |Iaw enforcenent agency receives a witten
report of suspected child abuse or negl ect, whether fromthe
reporting person or the departnment, the report or subsequent
i nvestigation indicates that the abuse or neglect was conmtted
by a person responsible for the child s health or welfare, and
the |l ocal | aw enforcenent agency believes that the report has
basis in fact, the local |aw enforcenent agency shall provide a
copy of the witten report and the results of any investigation
to the county —departrent—of—soctat—serviees— FAM LY | NDEPENDENCE
AGENCY of the county in which the abused or neglected child is
found. |IF A WRI TTEN REPORT OR SUBSEQUENT | NVESTI GATI ON | NDI CATES
THAT THE | NDI VI DUAL WHO COW TTED THE ABUSE OR NEGLECT IS A CHI LD
CARE PROVI DER AND THE LOCAL LAW ENFORCEMENT AGENCY BELI EVES THAT
THE REPORT HAS BASI S I N FACT, THE LOCAL LAW ENFORCEMENT AGENCY
SHALL TRANSM T A COPY OF THE WRI TTEN REPORT OR THE RESULTS COF THE
| NVESTI GATI ON TO THE CHI LD CARE REGULATORY AGENCY W TH AUTHORI TY
OVER THE CHI LD CARE PROVI DER' S CHI LD CARE ORGANI ZATI ON OR ADULT
FOSTER CARE LOCATI ON AUTHORI ZED TO CARE FOR A CHILD. Nothing in
this subsection or subsection (6) shall be construed to relieve
the departnent of its responsibility to investigate reports of
suspected child abuse or neglect under this act.

(8) For purposes of this act, the pregnancy of a child |ess
than 12 years of age or the presence of a venereal disease in a

child who is over 1 nonth of age but less than 12 years of age
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—shatHt+—be— | S reasonabl e cause to suspect child abuse and negl ect
have occurred.

Sec. 7. (1) The departnment shall nmaintain a statew de,
el ectronic central registry to carry out the intent of this act.

(2) Unl ess nmade public as specified information rel eased
under section 7d, a witten report, docunent, or photograph filed
Wi th the departnment as provided in this act is a confidenti al
record available only to 1 or nore of the foll ow ng:

(a) Alegally nmandated public or private child protective
agency investigating a report of known or suspected child abuse
or negl ect.

(b) A police or other |aw enforcenent agency investigating a
report of known or suspected child abuse or neglect.

(c) A physician who is treating a child whom the physician
reasonably suspects may be abused or negl ect ed.

(d) A person legally authorized to place a child in protec-
tive custody when the person is confronted with a child whomthe
person reasonably suspects may be abused or negl ected and the
confidential record is necessary to determ ne whether to place
the child in protective custody.

(e) A person, agency, or organization, including a nultidis-
ciplinary case consultation team authorized to diagnose, care
for, treat, or supervise a child or famly who is the subject of
a report or record under this act, or who is responsible for the
child' s health or welfare.

(f) A person naned in the report or record as a perpetrator

or alleged perpetrator of the child abuse or neglect or a victim
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who is an adult at the tine of the request, if the identity of
the reporting person is protected as provided in section 5.

(g) A court that determines the information is necessary to
deci de an issue before the court.

(h) A grand jury that determ nes the information is neces-
sary in the conduct of the grand jury's official business.

(i) A person, agency, or organization engaged in a bona fide
research or evaluation project. The person, agency, or organi za-
tion shall not release information identifying a person nanmed in
the report or record unless that person's witten consent is
obtai ned. The person, agency, or organization shall not conduct
a personal interviewwth a famly without the famly's prior
consent and shall not disclose information that would identify
the child or the child' s famly or other identifying
information. The departnent director may authorize the rel ease
of information to a person, agency, or organization described in
this subdivision if the release contributes to the purposes of
this act and the person, agency, or organi zation has appropriate
controls to maintain the confidentiality of personally identify-
ing information for a person naned in a report or record nmade
under this act.

(j) Alawer-guardian ad litemor other attorney appointed
as provided by section 10.

(k) A child placing agency |icensed under 1973 PA 116, MCL
722.111 to 722.128, for the purpose of investigating an applicant
for adoption, a foster care applicant or |icensee or an enpl oyee

of a foster care applicant or licensee, an adult nenber of an
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applicant's or |icensee's household, or other persons in a foster
care or adoptive honme who are directly responsible for the care
and wel fare of children, to determne suitability of a hone for
adoption or foster care. The child placing agency shall disclose
the information to a foster care applicant or |icensee under 1973
PA 116, MCL 722.111 to 722.128, or to an applicant for adoption.

(I') Juvenile court staff authorized by the court to investi-
gate foster care applicants and |icensees, enployees of foster
care applicants and |icensees, adult nenbers of the applicant's
or licensee's household, and other persons in the hone who are
directly responsible for the care and welfare of children, for
t he purpose of determining the suitability of the home for foster
care. The court shall disclose this information to the applicant
or licensee.

(m Subject to section 7a, a standing or select commttee or
appropriations subcommttee of either house of the |egislature
having jurisdiction over protective services matters for
chil dren.

(n) The children's onbudsman appoi nted under the children's
onbudsman act, 1994 PA 204, MCL 722.921 to 722.935.

(o) Achild fatality review team established under section
7b and aut horized under that section to investigate and review a
chil d deat h.

(p) A county nedical exam ner or deputy county nedica
exam ner appoi nted under 1953 PA 181, MCL 52.201 to 52.216, for

t he purpose of carrying out his or her duties under that act.
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(q) Acitizen review panel established by the departnent.
Access under this subdivision shall be limted to information the
departnment determnes is necessary for the panel to carry out its
prescribed duti es.

(R) A CH LD CARE REGULATORY ACGENCY.

(3) Subject to subsection (9), a person or entity to whom
i nformati on described in subsection (2) is disclosed shall make
the information available only to a person or entity described in
subsection (2). This subsection does not require a court pro-
ceeding to be closed that otherw se would be open to the public.

(4) If the departnent classifies a report of suspected child
abuse or neglect as a central registry case, the departnent shal
mai ntain a record in the central registry and, within 30 days
after the classification, shall notify in witing each individual
who is naned in the record as a perpetrator of the child abuse or
neglect. The notice shall set forth the individual's right to
request expunction of the record and the right to a hearing if
t he departnment refuses the request. The notice shall state that
the record may be rel eased under section 7d. The notice shal
not identify the person reporting the suspected child abuse or
negl ect .

(5) A person who is the subject of a report or record made
under this act may request the departnent to anmend an inaccurate
report or record fromthe central registry and |ocal office
file. A person who is the subject of a report or record nade
under this act may request the departnent to expunge fromthe

central registry a report or record in which no rel evant and

03976' 01 *



© 00 N oo o~ W N P

N N D N N DN P PP PP PP PP
o o A W N PO O 0N OO 0o WN BB O

14
accurate evidence of abuse or neglect is found to exist. A
report or record filed in a local office file is not subject to
expuncti on except as the departnent authorizes, when consi dered
in the best interest of the child.

(6) If the departnent refuses a request for anmendnent or
expunction under subsection (5), or fails to act within 30 days
after receiving the request, the departnent shall hold a hearing
to determ ne by a preponderance of the evidence whether the
report or record in whole or in part should be amended or
expunged fromthe central registry on the grounds that the report
or record is not relevant or accurate evidence of abuse or
negl ect. The hearing shall be before a hearing officer appointed
by the departnent and shall be conducted as prescribed by the
adm ni strative procedures act of 1969, 1969 PA 306, MCL 24.201 to
24. 328.

(7) I'f the investigation of a report conducted under this
act fails to disclose evidence of abuse or neglect, the informa-
tion identifying the subject of the report shall be expunged from
the central registry. |f evidence of abuse or neglect exists,
the departnment shall maintain the information in the central reg-
istry until the departnent receives reliable information that the
perpetrator of the abuse or neglect is dead.

(8) Inreleasing informati on under this act, the departnent
shall not include a report conpiled by a police agency or other
| aw enforcenment agency related to an ongoi ng investigation of

suspected child abuse or neglect. This subsection does not
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prevent the departnent fromrel easing reports of convictions of
crimes related to child abuse or neglect.

(9) A nenber or staff nmenber of a citizen review panel shal
not disclose identifying information about a specific child pro-
tection case to an individual, partnership, corporation, associa-
tion, governnental entity, or other legal entity. A nenber or
staff nmenber of a citizen review panel is a nenber of a board,
council, conmm ssion, or statutorily created task force of a gov-
ernment al agency for the purposes of section 7 of 1964 PA 170,
MCL 691.1407. Information obtained by a citizen review panel is
not subject to the freedomof information act, 1976 PA 442, MCL
15.231 to 15. 246.

Sec. 8a. (1) If an individual is bound over to circuit
court for any of the follow ng crinmes, the prosecuting attorney
shal | execute the notices as prescribed by subsections (2) to
(5):

(a) Crimnal sexual conduct in the first, second, or third
degree in violation of section 520b, 520c, or 520d of the
M chi gan penal code, —Act—No—328—of—thePublecAets—of—1931-
betng—seet+ons—+50-520b—756-520c—and—+56-520d—of—theMechigan
Conptted—taws— 1931 PA 328, MCL 750.520B, 750.520C, AND
750. 520D.

(b) Assault with intent to commt crimnal sexual conduct in
vi ol ation of section 5209 of —Aet—No—328—o6fthePubt+e—Acts—of

1931 —beirng—seetton—+56-520g—of—the—M-ehtgan—Conpttet—taws— THE
M CH GAN PENAL CODE, 1931 PA 328, MCL 750. 520G
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(c) Afelonious attenpt or a felonious conspiracy to comit
crim nal sexual conduct.

(d) An assault on a child that is punishable as a felony.

(e) Child abuse in the first, second, or third degree, in
violation of section 136b of —-Aet—No—328—of—thePubtiec—-~Acts—of
1931 —being—section—756—136b—of the—Mechi-gan—Conpited—taws— THE
M CH GAN PENAL CODE, 1931 PA 328, MCL 750.136B

(f) Involvenent in child sexually abusive material or child
sexual | y abusive activity in violation of section 145c of —Aet
No—328—ef—thePubtec—Acts—of 1931+ —being—section—7+50—1t45c—ofthe
M-ehigan—Conptt+et—taws— THE M CH GAN PENAL CODE, 1931 PA 328, MCL
750. 145C.

(2) If the individual is an enployee of a nonpublic school
as defined in section 5 of the REVI SED school code, —of—19+6—Act
No—45t—ef—thePubHec—-Acts—of—1976—being—section—380-—5of—the
Mehtgan—Corptted—taws— 1976 PA 451, MCL 380.5, the prosecuting
attorney shall notify the governing body of the nonpublic
school .

(3) If the individual is an enployee of a school district or
i nternedi ate school district, the prosecuting attorney shal
notify the superintendent of the school district or intermediate
school district.

(4) If the individual is an enployee of the departnment who
provides a service to children and youth as described in

section 115 of the social welfare act, —Aet—No—280—+o6f+thePuble

27

taws— 1939 PA 280, MCL 400. 115, the prosecuting attorney shal
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notify the county director of social services or the

superintendent of the training school.

(5) If the individual is —an—enptoyee—of— a child care
. : ot - . : . . ey
o : e . . ol b

Cotpttetd—taws— PROVI DER, the prosecuting attorney shall notify
t he departnment, —ane— the owner or operator of —that— THE CH LD
CARE PROVIDER S child care organi zation OR ADULT FOSTER CARE
LOCATI ON AUTHORI ZED TO CARE FOR A CH LD, AND THE CHI LD CARE REGU-
LATORY AGENCY W TH AUTHORI TY OVER THAT CHI LD CARE ORGANI ZATI ON OR
ADULT FOSTER CARE LOCATI ON AUTHORI ZED TO CARE FOR A CHI LD

(6) Upon final disposition of a crimnal matter for which a
notice was given under subsections (2) to (5), the prosecuting
attorney shall notify each person previously notified under sub-
sections (2) to (5) of that disposition.

(7) A person who is notified or otherw se receives inform-
tion under this section shall keep the information received con-
fidential except so far as disclosure is necessary to take appro-

priate action in response to the information.
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