HOUSE BILL No. 5395

November 1, 2001, Introduced by Reps. McConico, Kowall, Julian and Hardman and referred to the

Committee on Criminal Justice.

HOUSE BILL No. 5395
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A bill to amend 1927 PA 175, entitled
"The code of crimnal procedure,”
by anmendi ng section 34 of chapter | X and sections 1 and 2 of
chapter XI (MCL 769.34, 771.1, and 771.2), section 34 of chapter
| X as anended by 2000 PA 279 and sections 1 and 2 of chapter Xl
as anmended by 1998 PA 520.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER | X

Sec. 34. (1) The sentencing guidelines promul gated by order
of the M chigan suprenme court —shatH— DO not apply to felonies
enunerated in part 2 of chapter XVII commtted on or after
January 1, 1999.

(2) Except as otherw se provided in this subsection or for a
departure fromthe appropriate m ni num sentence range provided

for under subsection (3), the m ninum sentence inposed by a court
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of this state for a felony enunerated in part 2 of chapter XVl
commtted on or after January 1, 1999 shall be within the appro-
priate sentence range under the version of those sentencing
guidelines in effect on the date the crinme was commtted. -Beth
ALL of the followi ng apply to m ni num sentences under this
subsecti on:

(a) If a statute mandates a m ni nrum sentence for an individ-
ual sentenced to the jurisdiction of the departnent of correc-
tions, the court shall inpose sentence in accordance wth that
statute. Inposing a mandatory m ni num sentence is not a depar-
ture under this section. |If a statute nmandates a m ni num sen-
tence for an individual sentenced to the jurisdiction of the
departnent of corrections and the statute authorizes the sentenc-
ing judge to depart fromthat m nimum sentence, inposing a sen-
tence that exceeds the recomended sentence range but is |ess
than the mandatory m ni num sentence is not a departure under this
section. |If the Mchigan vehicle code, 1949 PA 300, MCL 257.1 to
257.923, mandates a m ni num sentence for an individual sentenced
to the jurisdiction of the departnment of corrections and the
M chi gan vehicl e code, 1949 PA 300, MCL 257.1 to 257.923, autho-
rizes the sentencing judge to inpose a sentence that is |ess than
t hat m ni nrum sentence, inposing a sentence that exceeds the rec-
ommended sentence range but is |ess than the mandatory m ni mum
sentence is not a departure under this section.

(b) The court shall not inmpose a m nimum sentence, including

a departure, that exceeds 2/3 of the statutory maxi num sentence.
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(© FOR A VI OLATION OF SECTION 7401(2) (A (i), (ii), (iii),
OR (iv) OR 7403(2)(A) (i), (ii), (iii), OR (iv) OF THE PUBLIC
HEALTH CODE, 1978 PA 368, MCL 333. 7401 AND 333.7403, |F THE STAT-
UTORY M NI MUM SENTENCE FOR THAT VI OLATION IS W THI N THE SENTENC-
| NG RANGE APPLI CABLE TO THAT DEFENDANT UNDER SENTENCI NG GUI DE-

LI NES OR EXCEEDS THAT RANGE, THE COURT SHALL SENTENCE THE
DEFENDANT W THI N THE SENTENCI NG RANGE ESTABLI SHED UNDER SENTENC-
| NG GUI DELI NES.

(3) A court may depart fromthe appropriate sentence range
est abl i shed under the sentencing guidelines set forth in chapter
XVI1 if the court has a substantial and conpelling reason for
that departure and states on the record the reasons for
departure. Al of the followi ng apply to a departure:

(a) The court shall not use an individual's gender, race,
ethnicity, alienage, national origin, |egal occupation, |ack of
enpl oynent, representation by appointed | egal counsel, represen-
tation by retained | egal counsel, appearance in propria persona,
or religion to depart fromthe appropriate sentence range.

(b) The court shall not base a departure on an offense char-
acteristic or offender characteristic already taken into account
in determ ning the appropriate sentence range unl ess the court
finds fromthe facts contained in the court record, including the
presentence investigation report, that the characteristic has
been given i nadequate or disproportionate weight.

(4) Internedi ate sanctions shall be inposed under this chap-

ter as foll ows:
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(a) If the upper limt of the recommended m ni num sentence
range for a defendant determ ned under the sentencing guidelines
set forth in chapter XVII is 18 nonths or |ess, the court shal
i npose an internedi ate sanction unless the court states on the
record a substantial and conpelling reason to sentence the indi-
vidual to the jurisdiction of the department of corrections. An
i nternedi ate sanction may include a jail termthat does not
exceed the upper |imt of the recomended m ni nrum sentence range
or 12 nonths, whichever is |ess.

(b) If the offense is a violation of section 7401(2)(a)(ivV)
or 7403(2)(a)(iv) of the public health code, 1978 PA 368, MCL
333. 7401 and 333. 7403, and the upper Iimt of the recomended
m ni mum sentence range is 18 nonths or less, the court shall,
ABSENT A DEPARTURE, inpose a sentence of —++fe— probati on —absent
a—departure— FOR A PERI OD OF NOT MORE THAN 5 YEARS.

(c) If an attenpt to commt a felony designated in offense
class Hin part 2 of —thts— chapter XVII is punishable by inpris-
onment for nmore than 1 year, the court shall inpose an internedi-
ate sanction upon conviction of that offense absent a departure.

(d) If the upper limt of the recommended m ni nrum sentence
exceeds 18 nonths and the lower limt of the recomended m ni mum
sentence is 12 nonths or less, the court shall sentence the
of fender as follows absent a departure:

(i) To inprisonment wwth a mnimnumtermw thin that range.

(ii) To an intermedi ate sanction that may include a term of

i mpri sonment of not nore than 12 nonths.
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(5) If a crime has a mandatory determ nant penalty or a
mandat ory penalty of life inprisonnment, the court shall inpose
that penalty. This section does not apply to sentencing for that
crine.

(6) As part of the sentence, the court nmay al so order the
defendant to pay any conbination of a fine, costs, or applicable
assessnents. The court shall order paynent of restitution as
provi ded by | aw.

(7) If the trial court inposes on a defendant a m ni num sen-
tence that is longer or nore severe than the appropriate sentence
range, as part of the court's advice of the defendant's rights
concerni ng appeal, the court shall advise the defendant orally
and in witing that he or she may appeal the sentence as provided
by |l aw on grounds that it is longer or nore severe than the
appropri ate sentence range.

(8) Al of the follow ng shall be part of the record filed
for an appeal of a sentence under this section:

(a) An entire record of the sentencing proceedi ngs.

(b) The presentence investigation report. Any portion of
the presentence investigation report exenpt from disclosure by
| aw shall not be a public record.

(c) Any other reports or docunments the sentencing court used
in inmposing sentence.

(9) An appeal of a sentence under this section does not stay
execution of the sentence.

(10) If a mninmum sentence is within the appropriate

gui del i nes sentence range, the court of appeals shall affirmthat
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sentence and shall not remand for resentencing absent an error in
scoring the sentencing guidelines or inaccurate information
relied upon in determning the defendant's sentence. A party
shall not raise on appeal an issue challenging the scoring of the
sentenci ng gui delines or challenging the accuracy of information
relied upon in determining a sentence that is within the appro-
priate guidelines sentence range unless the party has raised the
i ssue at sentencing, in a proper notion for resentencing, or in a
proper nmotion to remand filed in the court of appeals.

(11) 1f, upon a review of the record, the court of appeals
finds the trial court did not have a substantial and conpelling
reason for departing fromthe appropriate sentence range, the
court shall remand the matter to the sentencing judge or another
trial court judge for resentencing under this chapter.

(12) Time served on the sentence appeal ed under this section
is considered time served on any sentence inposed after renmand.

CHAPTER XI

Sec. 1. (1) In all prosecutions for felonies or m sdenean-
ors other than nurder, treason, crimnal sexual conduct in the
first or third degree, arned robbery, and major controlled sub-
stance of fenses not described in subsection (4), if the defendant
has been found guilty upon verdict or plea and the court deter-

m nes that the defendant is not likely again to engage in an

of fensive or crimnal course of conduct and that the public good
does not require that the defendant suffer the penalty inposed by
law, the court may place the defendant on probation under the

charge and supervision of a probation officer.
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(2) Except as provided in subsection (4), in an action in
whi ch the court may place the defendant on probation, the court
may del ay sentencing the defendant for not nore than 1 year to
gi ve the defendant an opportunity to prove to the court his or
her eligibility for probation or other |eniency conpatible with
the ends of justice and the defendant's rehabilitation. Wen
sentencing is delayed, the court shall enter an order stating the
reason for the delay upon the court's records. The delay in
passi ng sentence does not deprive the court of jurisdictionto
sentence the defendant at any tinme during the period of delay.

(3) If a defendant is before the circuit court and the court
del ays i nposing sentence under subsection (2), the court shal
include in the del ayed sentence order that the departnent of cor-
rections shall collect a supervision fee of not nore than $30. 00
mul tiplied by the nunber of nonths of delay ordered, but not nore
than 12 nonths. The fee is payabl e when the del ayed sentence
order is entered, but the fee may be paid in nonthly installnents
if the court approves installnent paynents for that defendant.

In determ ning the anbunt of the fee, the court shall consider
the defendant's projected i nconme and financial resources. The
court shall use the follow ng table of projected nonthly incone

in determ ning the anount of the fee to be ordered:

Proj ected Monthly | nconme Amount  of Fee
$ 0-249. 99 $ 0.00
$ 250. 00-499. 99 $ 10. 00

04744' 01



© 00 N oo o~ W N P

N N D N N NN P PP PR R PR PR
o o A W N PO O 0N OO oW N BB O

$ 500. 00- 749. 99 $ 20.00

$ 750.00 or nore $ 30.00
The court may order a higher anmount than indicated by the table,
up to the maxi mum of $30.00 nultiplied by the nunmber of nonths of
del ay ordered but not nore than 12 nonths, if the court deter-
m nes that the defendant has sufficient assets or other financial
resources to warrant the higher amount. |If the court orders a
hi gher anmount, the anmount and the reasons for ordering that
amount shall be stated in the court order. The fee shall be col-
| ected as provided in section 25a of 1953 PA 232, MCL 791. 225a.
A person shall not be subject to nore than 1 supervision fee at
the sane tine. |If a supervision fee is ordered for a person for
any nonth or nonths during which that person already is subject
to a supervision fee, the court shall waive the fee having the
shorter remaining duration.

(4) The sentencing judge nmay place a defendant on —++fe
probati on —ptrstant—te— FOR A PERI OD OF NOT MORE THAN 5 YEARS
UNDER subsection (1) if the defendant is convicted for a viola-
tion of section 7401(2)(a)(iv) or 7403(2)(a)(iv) of the public
heal th code, 1978 PA 368, MCL 333. 7401 and 333. 7403, or conspir-
acy to commt either offense. Subsection (2) does not apply to
t his subsection

(5) This section does not apply to a juvenile placed on pro-
bati on and comm tted under section 1(3) or (4) of chapter I X to
an institution or agency described in the youth rehabilitation

services act, 1974 PA 150, MCL 803.301 to 803. 3009.
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Sec. 2. (1) Except as provided in section 2a of this
chapter, if the defendant is convicted for an offense that is not
a felony, the probation period shall not exceed 2 years. Except
as provided in section 2a of this chapter, if the defendant is
convicted of a felony that is not a major controlled substance
of fense, the probation period shall not exceed 5 years.

(2) The court shall by order, to be filed or entered in the
cause as the court may direct by general rule or in each case,
fix and determ ne the period and conditions of probation. The
order is part of the record in the cause. The court may anend
the order in formor substance at any tine.

(3) A defendant who is placed on probation under section
1(4) of this chapter shall be placed on probation for —++fe— A
PERI OD OF NOT MORE THAN 5 YEARS. That sentence shall be nade
subject to conditions of probation specified in section 3 of this
chapter, including the paynent of a probation supervision fee as
prescribed in section 3c of this chapter, and to revocation for
viol ation of those conditions, but the probation period shall not
be reduced other than by a revocation that results in
i nprisonnment.

(4) If an individual is placed on probation for a listed
of fense enunerated in section 2 of the sex offenders registration
act, 1994 PA 295, MCL 28.722, the individual's probation officer
shall register the individual or accept the individual's regis-
tration as provided in that act.

(5) Subsections (1) and (3) do not apply to a juvenile

pl aced on probation and conm tted under section 1(3) or (4) of
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1 chapter I X to an institution or agency described in the youth
2 rehabilitation services act, 1974 PA 150, MCL 803.301 to
3 803. 309.
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