HOUSE BILL No. 5482

December 6, 2001, Introduced by Reps. Allen, Bishop, Kuipers, Faunce, Woronchak, Howell, Gilbert,
Patterson, Bisbee, Vander Roest, Van Woerkom, Stamas, Birkholz, Koetje, Shackleton, Ruth Johnson, Vear,
Richardville, Rivet, Lipsey, DeRossett, Kolb and Toy and referred to the Committee on Commerce.

A bill to provide for the formation, regulation, and regis-
tration of distance |earning corporations; to prescribe their
duties, rights, powers, immunities, and liabilities; and to pro-
vide for the powers and duties of certain state officers and
entities.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"career devel opnent and di stance | earning act".

Sec. 2. As used in this act:

(a) "Adm nistrative procedures act" nmeans the administrative
procedures act of 1969, 1969 PA 306, MCL 24.201 to 24. 328.

(b) "Adm nistrator” neans that termas defined in section
105 of the nonprofit act, MCL 450.2105.

(c) "Community coll ege" neans a community col |l ege organi zed
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to 389.195, or a federal tribally controlled community coll ege
that is recognized under the tribally controlled community col -
| ege assistance act of 1978, Public Law 95-471, and is determ ned
by the departnent of education to neet the requirenents for
accreditation by a recogni zed regional accrediting body.

(d) "Director"” nmeans the director of the departnent of
career devel opnent or his or her designee.

(e) "Nonprofit act" nmeans the nonprofit corporation act,
1982 PA 162, MCL 450.2101 to 450.3192.

(f) "Postsecondary educational institution” neans a state
public university, a community college, or an independent non-
profit degree-granting college or university that is located in
this state.

(g) "Public school"” nmeans a | ocal school district, a |ocal
act school district, a public school acadeny, a university
school, or an internediate school district established under the
revi sed school code, 1976 PA 451, MCL 380.1 to 380.1852.

(h) "Registered distance | earning corporation” neans a dis-
tance | earning corporation incorporated under the nonprofit act
and regi stered under this act.

(i) "State public university" means a university described
in section 4, 5, or 6 of article VIIl of the state constitution
of 1963.

Sec. 3. (1) Aregistered distance |earning corporation is
subject to the laws of this state applicable to nonprofit corpo-

rations, except as provided in this act.
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(2) A registered distance |learning corporation is a
charitabl e and benevolent institution, and its funds and property
are exenpt fromtaxation by this state or any political subdivi-
sion of this state.

(3) A corporation shall not act as a registered distance
| earni ng corporation except as authorized by and pursuant to a
registration issued by the director under this act.

Sec. 4. (1) The articles of incorporation of a registered
di stance | earning corporation shall contain all of the
fol | ow ng:

(a) The purposes of the corporation, which shall include at
| east all of the follow ng:

(i) To help pronote the use of education technology to
accel erate career and workforce devel opnent by inproving the
| earni ng environment, stimulating innovative teachi ng nethods,
achi eving accountability, and providing residents of this state
W th greater technol ogy-based educati onal choi ces.

(ii) To pronote technol ogy-based education and training to
public and private sector organi zations, including, but not
limted to, alternative nodels of education that enphasize part-
ner shi ps between public education and the business sector.

(ii1) To provide technol ogy-based services that will enable
di stance | earning education and training to flourish and prosper,
including, but not limted to, providing selected industries with
busi ness and financi al operations, human resource adm nistration,

resource devel opnment, research, marketing, technol ogy
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coordination, digital library support, faculty training and
devel opnment, and ot her student and academ c support operations.

(iv) To support and encourage various col |l aborative efforts
anong educational institutions, businesses, nonprofit organiza-
tions, and governnent agencies to neet the training and educa-
tional needs of the state's workforce.

(v) To establish, acquire, or participate in or with other
persons that further the purposes of the registered distance
| earni ng corporation.

(b) A provision that the board shall include 4 nenbers who
are appointed as foll ows:

(i) Two board nemnbers appoi nted by the governor with the
advi ce and consent of the senate.

(ii) One board nenber appointed by the governor froma I|ist
of 5 names submtted by the majority | eader of the senate.

(iii) One board menber appointed by the governor froma |ist
of 5 names subnmitted by the speaker of the house of
representatives.

(c) A provision that the board of directors shall consist of
the foll ow ng individuals:

(i) The 4 appointed board nmenbers described in subdivision
(b).

(i) At least 1 board nenber elected to represent state
public universities.

(iii) At least 1 board nmenber elected to represent comunity

col | eges.
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(iv) At least 1 board nenber elected to represent public
school s.

(v) At least 1 board nenber elected to represent independent
nonprofit degree-granting colleges and universities |located in
this state.

(vi) At least 5 board nenbers elected to represent the pri-
vate sector

(d) A provision that the corporation is not an educati onal
corporation for purposes of sections 170 to 177 of 1931 PA 327,
MCL 450. 170 to 450. 177.

(2) A corporation applying for registration as a registered
di stance | earning corporation shall submt its articles of incor-
poration and any amendnents to its articles of incorporation or
restated articles of incorporation to the attorney general for
exam nation. The attorney general shall review the articles or
anmendnments within 60 days, and if the attorney general finds that
the articles or amendnents conply with this act, the attorney
general shall certify this finding to the director.

(3) In addition to any fee required in the nonprofit act, a
corporation applying for registration as a regi stered di stance
| earni ng corporation shall pay the follow ng fees, which shall be
deposited in the state treasury and credited to the general fund
of the state:

(a) A fee of $100.00 to the attorney general for the exam -
nati on described in subsection (2).

(b) A fee of $500.00 to the director for the exam nation and

regi stration described in section 5.
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Sec. 5. (1) To apply for registration as a registered
di stance | earning corporation, a corporation shall file all of
the followwng with the director:

(a) A copy of the articles of incorporation of the corpora-
tion, certified by the adm nistrator.

(b) The certificate of the attorney general required under
section 4(2). This requirenent is waived if the corporation sub-
mtted the articles of incorporation under section 4(2) and the
attorney general does not act under section 4(2) to certify the
articles within 60 days.

(c) A general plan of the proposed activities of the
cor porati on.

(d) A copy of the financial statenents of the corporation.

(e) A copy of the bylaws of the corporation.

(2) The director shall exam ne the docunments filed under
subsection (1), may conduct any investigation which he or she
consi ders necessary, may request additional oral and witten
information fromthe corporation, and may exam ne under oath any
persons interested in or connected with the di stance | earning
corporation seeking registration.

(3) The director shall register a corporation as a regis-
tered distance learning corporation if all of the follow ng are
net :

(a) The docunents filed under subsection (1) are in proper
form

(b) The articles of incorporation of the corporation contain

the provisions required under section 4.
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(c) The corporation has been in existence for distance
| earni ng purposes for 3 years or nore at the tine it applies for
regi stration

(d) The internal revenue service has determ ned that the
corporation is exenpt fromtaxation under section 501(c)(3) of
the internal revenue code of 1986.

(4) If the director registers a corporation as a registered
di stance | earning corporation under subsection (3), the director
shall do both of the follow ng:

(a) Return to the corporation 1 copy of the articles of
i ncorporation, certified that the corporation is a registered
di stance | earning corporation.

(b) Deliver to the adm nistrator a certificate that the cor-
poration is a registered distance | earning corporation.

Sec. 6. A registered distance |earning corporation shal
acquire, hold, and dispose of its funds and property only for the
| awf ul purposes of the corporation and for the benefit of the
public. A registered distance |earning corporation shall conduct
its activities, including acquiring, holding, and disposing of
funds and property, in a manner within the scope of the purposes
of the corporation as specifically set forth inits articles and
consistent with this act.

Sec. 7. (1) Subject tothe limts contained in this act,
the nonprofit act, any other law of this state, or in its arti-
cles of incorporation, a registered distance |earning corporation

may do any act consistent with 1 or nore of the purposes of the
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corporation, including, but not limted to, 1 or nore of the
fol | owi ng:

(a) Engage in experinental distance |earning projects.

(b) Provide training and di stance | earning services and pro-
f essi onal devel opnment programs to government enpl oyees.

(c) Accept gifts, grants, appropriations, donations, fees
for services, royalties, or other paynents or property from any
sour ce.

(d) I'n adm nistering any publicly supported di stance | earn-
ing plan, contract or subcontract with any organization that
adm ni sters or furnishes distance |earning services to any feder-
al, state, or |ocal governnent, agency, or political
subdi vi si on

(e) Make grants for the public welfare.

(f) Participate with any other public or private entity in
any transaction the corporation has the power to conduct by
itself.

(g) Oobtain, hold, and dispose of patents, trademarks, copy-
rights, or other intellectual property rights in any invention,

i dea, good, service, or other tangible or intangible property
subject to protection under any applicable intellectual property
law, including, but not limted to, property created or devel oped
by an enpl oyee of or a person under contract with the

cor porati on.

(h) O fer educators opportunities to | earn new know edge,
skills, and strategies for devel opi ng and delivering

i nstructional services.
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(i) Grant degrees or high school diplomas only through dua
enrol | nent prograns with educational institutions that are autho-
rized to grant degrees or high school diplomas in this state.

(2) If an act of a registered distance | earning corporation
is otherwise legal, it is not invalid because the corporation was
wi t hout capacity or power to do the act. However, the | ack of
capacity or power may be asserted in any of the follow ng
actions:

(a) An action by a board nenber against the corporation to
enjoin an act.

(b) An action by or in the right of the corporation to pro-
cure a judgnment in its favor against an incunmbent or forner offi-
cer or board nenber of the corporation for |oss or damage due to
an unaut hori zed act of that officer or board nenber.

(c) An action or special proceeding by the attorney general
to enjoin the corporation fromthe transacting of unauthorized
busi ness, to set aside an unauthorized transaction, or to obtain
other equitable relief.

(3) Aregistered distance |earning corporation is not and
shall not act in this state as a public school or postsecondary
degree-granting institution and shall not independently grant
degrees or high school diplonas.

Sec. 8. (1) If a sworn conplaint alleging a violation of
this act by a registered distance |learning corporation is filed
with the director, the director nmay hold a hearing pursuant to

the adm ni strative procedures act.
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(2) If the director after a hearing determ nes that the
regi stered di stance | earning corporation is violating or has
violated this act, the director shall reduce his or her findings
and decision to witing and shall issue and serve upon the corpo-
ration a copy of the findings and an order requiring the corpora-
tion to cease and desist fromengaging in the prohibited
activity.

(3) If aregistered distance |earning corporation violates a
cease and desist order of the director issued under subsection
(2), the director after notice and an opportunity for a hearing
may by order revoke the registration of the corporation under
this act. However, if the corporation shows by a preponderance
of the evidence that the prohibited activity described in the
cease and desist order resulted froma bona fide error that vio-
| ated a policy or procedure of the corporation intended to pre-
vent that error, the director shall not revoke the registration
but may require that the corporation take specified renedial
action. The corporation shall conply with any renedi al action
that the director requires.

(4) After notice and an opportunity for hearing, the direc-
tor at any time may by order reopen and alter, nodify, or set
aside, all or part of an order issued by himor her under this
section, if in his or her opinion conditions of fact or of |aw
have so changed as to require that action or if the public inter-
est requires that action.

Sec. 9. (1) To ensure the confidentiality of records

cont ai ni ng personal data associated with identifiable
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i ndividuals, a registered distance |earning corporation shall use
reasonabl e care to secure these records from unauthorized access
and to collect only personal data that is necessary for the
proper operation of the corporation.

(2) A registered distance |earning corporation shall adopt
appropriate practices and procedures concerni ng confidenti al
information in conpliance with applicable | aw

(3) Aregistered distance |earning corporation my enter
into agreenents with public and private persons to protect trade
secrets, tests and test scores, proprietary information, and
other information the disclosure of which would jeopardi ze the
privacy or property rights of another person. |Information
subj ect to an agreenent under this subsection in the possession
of a public body is not subject to disclosure under the freedom

of information act, 1976 PA 442, MCL 15.231 to 15. 246.
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