HOUSE BILL No. 5544

December 21, 2001, Introduced by Reps. Bishop, Raczkowski, Julian, Hale, Thomas, Ruth Johnson,

Daniels and McConico and referred to the Committee on Commerce.

HOUSE BILL No. 5544
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A bill to amend 1976 PA 449, entitled
"An act to regulate the pricing of consuner itens and the adver-
tising of consuner itens, services, goods, nerchandi se, comuodi -
ties, and real property; to prescribe the powers and duties of
certain state and local officials in relation thereto; to provide
renedi es and penalties; and to repeal certain acts and parts of
acts, "
by amendi ng section 3 (MCL 445.353) and by addi ng sections 3a
and 3b.

THE PEOPLE OF THE STATE OF M CH GAN ENACT:

Sec. 3. (1) —Fhe— A PERSON SHALL CLEARLY AND CONSPI CUOUSLY
| NDI CATE THE total price of a consumer item displayed or offered
for sale at retail —shaH—be—<ecleartyand—consprevousty—t+nticated
i n —arabtre— ARABIC nunerals. —so—as—toe—be— THE TOTAL PRI CE MJST
BE readabl e and under st andabl e by visual inspection —— and
—shat+—be— stanped upon or affixed to the consunmer item |If the

consumer itemis in a package or container, the total price
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—shatH+— MUST be stanped upon or affixed to the outside surface of
t he package or container and need not be placed directly upon the
consuner item

(2) —Fhe—reqguiremrents—of—subseetion— SUBSECTI ON (1) —shatt
DCES not apply to:

(a) A consuner itemsold by weight or volune —whieh— THAT is
not in a package or contai ner.

(b) A consumer itemsold in a coin operated vendi ng
machi ne.

(c) Prepared food intended for imediate consunption, as
defined in section 4g of —Aet—No—167+of—thePubtHeAets—of 1933+
betng—seet+on—205-54gof theMehtgan—Conptted—taws— THE GENERAL
SALES TAX ACT, 1933 PA 167, MCL 205. 54G

(d) A consuner item purchased by mail or through catal og
order, or —whieh— THAT is not otherw se visible for inspection by
the consuner at the time of the sale, and —whieh— THAT is ordered
or requested by the consuner, if the price of the CONSUMER item
is on the consuner's witten order or request or on a bill,

i nvoi ce, or other notice —whieh— THAT descri bes or nanes the
CONSUMER i tem and —whteh— is enclosed with the CONSUMER item

(e) An unpackaged food item

(f) A consuner item —whieh— THAT has a total weight of not
nore than 3 ounces, a total volunme of not nore than 3 cubic
inches, —anté— OR a total price of not nore than 30 cents.

(g) Live plants.

(h) Live animals.
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(i) Mdtor vehicles.

(j) Mdtor vehicle parts.

(k) Packages of 20 or fewer cigarettes.

(I') Geeting cards sold individually —whieh— THAT have a
readabl e coded price on the back of the card.

(m Merchandi se ordered as a gift by a consunmer —whiech— THAT
is sent by mail or other delivery service to a person other than
the consuner by the retailer at the request of the consuner.

(N) A CONSUMER | TEM SOLD I N COVPLI ANCE W TH SECTI ON 3A.

(3) In addition to the —exenptions—atHowed—+n— EXCEPTI ONS
UNDER subsection (2), a retailer may choose to not individually
price mark not nore than 25 classes of itens or individual itens,
whi ch cl asses or itens shall be |isted and posted in a conspi cu-
ous place in the retail store, and may choose to not individually
price mark not nore than 25 additional classes of itens or indi-
vidual itens —whieh— THAT are advertised or featured at a reduced
price.

(4) —+he— IF THE price and the nane or description of a
class of itenms or individual itenms ARE not PRI CE marked pursuant
to subsection (3), —shaH—be+tndieated— THE RETAI LER SHALL | NDI -
CATE THE PRI CE AND THE NAME OR DESCRI PTI ON OF THE CLASS OF | TEMS
OR I NDI VI DUAL | TEMS by POSTI NG a cl ear, readable, and conspi cuous
sign in imedi ate conjunction with the area in which the unmarked
itemor class of itens is displayed.

(5) As used in subsections (3) and (4), "itenl, except as
ot herwi se provided in this subsection, nmeans 1 or nore identi cal

articles — sold in identical quantities or neasures. An item
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may include nore than 1 product, brand, kind, size, or type of
packaging, if they are packaged together and sold as a set and
the sets are identical in all respects, including quantity or
nmeasur e.

SEC. 3A. (1) SECTION 3(1) DOES NOT APPLY TO A CONSUMER | TEM
DI SPLAYED OR OFFERED FOR SALE AT RETAI L THAT MEETS ALL OF THE
FOLLOW NG REQUI REMENTS:

(A) THE CONSUMER | TEM I S NOT A FOOD | TEM OR NONPRESCRI PTI ON
VEDI Cl NE.

(B) AT THE PO NT OF DI SPLAY OF THE CONSUVER I TEM THERE IS A
LABEL OR SI GN POSTED | MVEDI ATELY ABOVE, BELOW OR ADJACENT TO THE
CONSUMER | TEM THAT CLEARLY AND CONSPI CUOUSLY DI SPLAYS TO THE CON-
SUMER THE TOTAL PRI CE OF THE CONSUMER | TEM | N ARABI C NUVERALS AND
A DESCRI PTI ON OF THE CONSUMER | TEM | NCLUDI NG, BUT NOT LI M TED
TO, THE PRODUCT NAME OR DESCRI PTI ON, BRAND, AND SI ZE OF THE
| TEM

(C© THE RETAI LER UTI LI ZES AN AUTOVATI C CHECKOUT SYSTEM AT
THE RETAIL STORE THAT IS AUDI TED AT LEAST EVERY CALENDAR QUARTER
BY AN | NDEPENDENT CERTI FI ED PUBLI C ACCOUNTANT OR ACCOUNTI NG FI RM
AND THE ACCOUNTANT OR FI RM CERTI FI ES, AND | SSUES A CERTI FI CATE OF
COWPLI ANCE, THAT THE AUTOVATI C CHECKOUT SYSTEM MEETS 1 OF THE
FOLLOW NG

(i) DEMONSTRATES AN ACCURACY RATE OF NOT LESS THAN 98%

(ii) HAS AN ERROR RATE NOT GREATER THAN 2% FOR SALES OF CON-
SUMER | TEMS DURI NG THE PRECEDI NG CALENDAR QUARTER

(D) THE RETAI LER PROVI DES AT LEAST 1 REMOTE UPC CODE SCANNER
FOR EACH 5, 000 SQUARE FEET OF RETAIL FLOOR SPACE | N EACH RETAI L
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STORE LOCATI ON. A REMOTE UPC CODE SCANNER SHALL MEET ALL OF THE
FOLLOW NG REQUI REMENTS:

(i) 1'S COVPATI BLE WTH AND SYNCHRONI ZED W TH THE UPC CODE
SCANNI NG CAPABI LI TY OF THE RETAI LER S AUTOVATI C CHECKOUT SYSTEM
USED AT THE PO NT OF SALE.

(ii) 'S READI LY ACCESSI BLE TO CONSUMERS AND LOCATED I N A
CONVENI ENT PLACE W THI N THE RETAI L STORE.

(iii) 1'S ABLE TO PRINT A PAPER SALES CONFI RVATI ON REPORT FOR
A CONSUMER | TEM SCANNED BY A CONSUMER THAT CONTAI NS THE TOTAL
PRI CE OF THE CONSUMER | TEM I N ARABI C NUMERALS AND A DESCRI PTI ON
OF THE CONSUMER | TEM | NCLUDI NG BUT NOT LIMTED TO, THE PRODUCT
NAME OR DESI GNATI ON, BRAND, AND Sl ZE OF THE | TEM

(2) I'N DETERM NI NG AN ACCURACY RATE OR ERROR RATE UNDER
SUBSECTI ON (1) (B), THE CERTI FI ED PUBLI C ACCOUNTANT OR ACCOUNTI NG
FI'RM SHALL | NCLUDE OVERCHARGES TO A CONSUMER BUT NOT
UNDERCHARGES. THE ACCOUNTANT OR FI RM MAY USE RECOGNI ZED SAMPLI NG
TECHNI QUES | N THE QUARTERLY AUDI T. A RETAILER SHALL MAI NTAI' N
AUDI T REPORTS AND CERTI FI CATES OF COVPLI ANCE FOR 5 YEARS AND MAKE
THEM AVAI LABLE TO THE DI RECTOR ON REQUEST. THE RETAI LER SHALL
POST THE MOST RECENT CERTI FI CATE OF COVPLI ANCE | N A CONSPI CUCUS
LOCATI ON I N THE RETAIL STORE.

(3) I'F THE RETAI LER FAI LS TO MEET THE ACCURACY AND CERTI FI -
CATI ON REQUI REMENTS OF SUBSECTION (1) FOR A RETAIL STORE, THE
RETAI LER HAS 30 DAYS IN WH CH TO CORRECT ANY SYSTEM DEFI Cl ENCI ES
AND TO OBTAI N A RECERTI FI CATI ON FROM THE CERTI FI ED PUBLI C ACCOUN-
TANT OR ACCOUNTI NG FIRM | F THE RETAI LER DOES NOT OBTAI N A
RECERTI FI CATI ON W THI N THE 30- DAY PERI OD, THI S SECTI ON DOES NOT
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APPLY TO THE CONSUMER | TEMS AT THAT RETAIL STORE, AND THE
RETAI LER SHALL COWVPLY W TH SECTI ON 3 W TH RESPECT TO THE CONSUMER
| TEMS DESCRI BED IN THI S SECTI ON, AND MAY NOT UTI LI ZE THE EXCEP-
TION TO SECTI ON 3(1) CONTAINED IN THI' S SECTI ON AT THAT RETAIL
STORE FOR A PERI OGD OF AT LEAST 180 DAYS.

(4) THE DI RECTOR | S RESPONSI BLE FOR THE | MPLEMENTATI ON AND
THE ADM NI STRATI ON OF THI S SECTI ON. THE DEPARTMENT MAY PROMUL-
GATE RULES PURSUANT TO THE ADM NI STRATI VE PROCEDURES ACT OF 1969,
1969 PA 306, MCL 24.201 TO 24.328, REGARDI NG AUDI T AND CERTI FI CA-
TI ON STANDARDS FOR AUTOVATI C CHECKOUT SYSTEMS AND REMOTE UPC CODE
SCANNERS.

SEC. 3B. (1) A PERSON SHALL NOT KNOW NGLY CHARGE OR ATTEMPT
TO CHARGE FOR A CONSUMER | TEM A RETAI L PRI CE EXCEEDI NG THE PRI CE
DI SPLAYED ON A SI GN OR CONTAINED | N A PRI CE CONFI RVATI ON REPCORT
FOR THE | TEM UNDER SECTION 3A. I T IS NOT A VIOLATION OF THI S ACT
TO CHARGE FOR A CONSUMER | TEM A TOTAL PRI CE LESS THAN THE PRI CE
DI SPLAYED ON A SI GN OR CONTAI NED | N A CONFI RVATI ON REPORT UNDER
SECTI ON 3A.

(2) IT 1S PRIMA FACIE EVIDENCE OF A VIOLATION OF THI S SEC
TION I F A PRI CE CHARGED OR ATTEMPTED TO BE CHARGED AS A RESULT OF
ELECTRONI C | DENTI FI CATI ON OR CALCULATI ON BY AN AUTQVATI C CHECKOUT
SYSTEM EXCEEDS THE PRI CE DI SPLAYED ON A SI GN OR CONTAI NED I N A
CONFI RVATI ON REPORT UNDER SECTI ON 3A.

(3) BEFORE BRI NG NG OR JO NI NG AN ACTI ON UNDER
SECTI ON 10(2), WTH N 30 DAYS AFTER PURCHASI NG A CONSUMER | TEM
THAT IS NOT A FOOD | TEM OR NONPRESCRI PTI ON MEDI CI NE AT A RETAIL
STORE THAT MEETS THE ACCURACY AND CERTI FI CATI ON REQUI REMENT OF
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SECTI ON 3A, A CONSUMER WHO SUFFERS A LOSS BECAUSE THE PRI CE
CHARGED FOR THE CONSUMER | TEM |'S MORE THAN THE DI SPLAYED PRI CE
FOR THE | TEM OR THE PRI CE SET FORTH ON THE PRI CE CONFI RVATI ON
REPORT SHALL NOTI FY THE RETAILER I N PERSON OR | N WRI TI NG OF THE
PRI CE DI SCREPANCY. |F, WTHI N 2 DAYS AFTER THE NOTI FI CATI ON, THE
RETAI LER TENDERS TO THE CONSUMER AN AMOUNT EQUAL TO THE DI FFER-
ENCE BETWEEN THE DI SPLAYED PRI CE OR THE PRI CE SET FORTH ON THE
PRI CE CONFI RVATI ON REPORT AND THE PRI CE CHARGED, PLUS AN AMOUNT
EQUAL TO 20 TI MES THAT DI FFERENCE, BUT THAT IS NOT LESS THAN
$2.00 OR MORE THAN $10. 00, THE CONSUMER | 'S BARRED FROM FURTHER
RECOVERY FOR THAT LOSS. | F THE LOSS |'S SUFFERED BY 1 CONSUMER
W THI N 1 TRANSACTI ON ON 2 OR MORE | DENTI CAL | TEMS, THE RETAI LER
SHALL TENDER THE DI FFERENCE ON EACH | TEM PLUS AN AMOUNT EQUAL TO
20 TIMES THE DI FFERENCE ON A SINGLE | TEM BUT THAT IS NOT LESS
THAN $2.00 AND NOT MORE THAN $10.00. |F THE RETAI LER DOES NOT
TENDER TH S AMOUNT, THE CONSUMER MAY BRING OR JO N IN AN ACTI ON
AS PROVI DED | N SECTI ON 10( 2).

(4) SUBSECTI ON (3) DOES NOT APPLY TO A SALE AT RETAIL | F THE
RETAI LER | NTENTI ONALLY CHARGES MORE FOR AN | TEM THAN THE POSTED
PRI CE OR THE PRI CE SET FORTH ON THE PRI CE CONFI RVATI ON REPORT.
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