HOUSE BILL No. 5741
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HOUSE BILL No. 5741

February 21, 2002, Introduced by Reps. Pappageorge, Gosselin, DeRossett, Kowall, Kuipers,
Koetje, Vander Veen, Godchaux and Scranton and referred to the Committee on Regulatory Reform.

A bill to anmend 1980 PA 497, entitled
"Construction lien act,”
by amending the title and sections 104, 107, 114, 201, 202, and
203 (MCL 570.1104, 570.1107, 570.1114, 570.1201, 570.1202, and
570.1203), sections 104, 107, 114, and 203 as anended by 1982
PA 17, section 201 as anended by 1984 PA 190, and section 202 as
anended by 1981 PA 191, and by adding section 11l4a.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
TI TLE
An act to establish, protect, and enforce by lien the rights

of persons perform ng | abor or providing material or equi pnent

for the inprovenent of real property; to provide for certain

defenses with respect thereto; to establish a homeowner

construction lien recovery fund within the departnent of

—+Heenstrg—and—regutation— CONSUVER AND | NDUSTRY SERVI CES; to
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provi de for the powers and duties of certain state officers AND
AGENCI ES; to provide for the assessments of certain occupations;
to PROVI DE FOR REMEDI ES AND prescri be penalties; and to repea
—eettata— acts and parts of acts.

Sec. 104. (1) "Court"™ means the circuit court in which an
action to enforce a construction lien through foreclosure is
pendi ng.

(2) "Departnment” neans the departnent of —++eenstrhg—and
regutati+en— CONSUMER AND | NDUSTRY SERVI CES.

(3) "Designee" neans the person named by an owner or | essee
to receive, on behalf of the owner or |essee, all notices or
ot her instruments whose furnishing is required by this act. The
owner or | essee may nane hinself or herself as designee. The
owner or | essee nmay not nane the contractor as designee.

However, a contractor who is providing only architectural or
engi neering services nmay be nanmed as desi gnee.

(4) "Fringe benefits and w thhol di ngs" means conpensati on
due an enpl oyee pursuant to a witten contract or witten policy
for holiday, time off for sickness or injury, tinme off for per-
sonal reasons or vacation, bonuses, authorized expenses incurred
during the course of enployment, and any other contributions nmade
to or on behalf of an enpl oyee.

(5) "Fund" nmeans the homeowner construction |ien recovery
fund created under part 2.

(6) "General contractor"™ means a contractor who contracts
with an owner or |essee to provide, directly or indirectly

t hrough contracts with subcontractors, suppliers, or |aborers,
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substantially all of the inprovenents to the property descri bed
in the notice of commencenent.

(7) "Inprovenent"” nmeans the result of |abor or material pro-
vided by a contractor, subcontractor, supplier, or |aborer,
including, but not limted to, surveying, engineering and archi-
tectural planning, construction managenent, clearing, denolish-
ing, excavating, filling, building, erecting, constructing,
altering, repairing, ornanenting, |andscaping, paving, |easing
equi pnent, or installing or affixing a fixture or material, pur-
suant to a contract.

(8) "Laborer" neans an individual who, pursuant to a con-
tract with a contractor or subcontractor, provides an inprovenent
to real property through the individual's personal |abor.

Sec. 107. (1) Each contractor, subcontractor, supplier, or
| aborer who provides an inprovenent to real property shall have a
construction lien upon the interest of the owner or | essee who
contracted for the inprovenent to the real property, as described
in the notice of conmencenent provided for by section 108 or
108a, the interest of an owner who has subordinated his or her
interest to the nortgage for the inprovenent of the real proper-
ty, and the interest of an owner who has required the
i nprovement. A construction lien acquired pursuant to this act
shal | not exceed the anount of the lien claimnt's contract |ess
paynments nmade on the contract.

(2) A construction lien under this act shall attach to the

entire interest of the owner or | essee who contracted for the
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i mprovement, including any subsequently acquired | egal or
equi tabl e interest.

(3) Each contractor, subcontractor, supplier, or |aborer who
provi des an inprovenent to real property to which the person con-
tracting for the inprovenent had no legal title shall have a con-
struction lien upon the inprovenent for which the contractor,
subcontractor, supplier, or |aborer provided | abor, material, or
equi pment. The forfeiture, surrender, or term nation of any
title or interest held by any owner or |essee who contracted for
an inprovenent to the property or by any owner who subordi nated
his or her interest to the nortgage for the inprovenent, or by
any owner who has required the inprovenent shall not defeat the
lien of the contractor, subcontractor, supplier, or |aborer upon
t he i nmprovenent.

(4) If the rights of a person contracting for an inprovenent
as a land contract vendee or a |essee are forfeited, surrendered,
or otherwi se termnated, any lien claimnt who has provided a
notice of furnishing or is excused from providing a notice of
furni shing pursuant to section 108, 108a, or 109 and who perforns
t he covenants contained in the |l and contract or |ease within 30
days after receiving actual notice of the forfeiture, surrender,
or term nation shall be subrogated to the rights of the contract-
ing vendee or | essee as those rights existed i medi ately before
the forfeiture, surrender, or term nation.

(5) For purposes of this act, if the real property is owned
or leased by nore than 1 person, an inprovenent to real property

pursuant to a contract which was entered into by an owner or
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| essee shall be presunmed to have been consented to by any other
co-owner or co-|lessee, but the presunption shall in all cases be
rebuttable. |If enforcement of a construction lien through fore-
closure is sought and the court finds that the inprovenent has
been consented to by a co-owner or co-lessee who did not contract
for the inprovenent, the court shall order the entire interest of
t hat co-owner or co-l|essee, including any subsequently acquired
| egal or equitable interest, to be subject to the construction
lien. A deficiency judgnent shall not be entered agai nst a non-
contracting owner, co-owner, |essee, or co-l|essee.

(6) If the real property of an owner or |essee is subject to
construction liens, the sumof the construction |liens shall not
exceed the amobunt which the owner or | essee agreed to pay the
person with whom he or she contracted for the inprovenent as nod-
ified by any and all additions, deletions, and any other anend-
ments, |ess paynents nade by or on behalf of the owner or |essee,
pursuant to either a contractor's sworn statenment or a waiver of
lien, in accordance with this act.

(7) THE CONSTRUCTI ON LI EN OF A SUPPLI ER OR SUBCONTRACTCOR FOR
AN | MPROVEMENT TO A RESI DENTI AL STRUCTURE RECORDED ON OR AFTER
THE EFFECTI VE DATE OF THE AMENDATORY ACT THAT ADDED TH S SUBSEC-
TI ON SHALL NOT | NCLUDE | TEMS OF CONTRACT | NTEREST CHARGED OR
ASSESSED PURSUANT TO THE CONTRACT BETWEEN THE SUPPLI ER OR SUBCON-
TRACTOR AND THE GENERAL CONTRACTOR. FOR PURPCSES OF THI' S SUBSEC-
TION, "I TEMS OF CONTRACT | NTEREST" | NCLUDES, BUT IS NOT LI M TED
TO, TIME-PRI CE DI FFERENTI ALS, FI NANCE CHARGES, OR ANY OTHER TERM
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UNDER WHI CH | NTEREST | S CHARGED OR ASSESSED UNDER THE CONTRACT
BETWEEN THE SUPPLI ER OR SUBCONTRACTOR AND THE GENERAL CONTRACTOR.

Sec. 114. A contractor shall not have a right to a con-
struction lien upon the interest of any owner or |essee in a res-
idential structure unless the contractor has provided an inprove-
ment to the residential structure pursuant to a witten contract
bet ween the owner or | essee and the contractor. —ant—any— ANY
amendnents or additions to the contract also shall be in
witing. The contract required by this section shall contain a
statenment, in type no smaller than that of the body of the con-
tract, setting forth all of the follow ng:

(a) That a residential builder or a residential naintenance

and alteration contractor is required to be licensed under arti-

cle 24 of —Aet—299—ofthePubtec-Acts—of—19806,—as—anended—betng
sectonrs—3392401+t0 3392412 of the Mechtgan—Conpttetd—+taws— THE
OCCUPATI ONAL CODE, 1980 PA 299, MCL 339. 2401 TO 339.2412. That
an electrician is required to be |icensed under —Aet—No—21t+-of
the—Pubtc—-Acts—of—1956—as—anended—betng—seet+ons—338-881+to
338892 ot theMehrgan—Conptted—taws— THE ELECTRI CAL ADM NI STRA-
TIVE ACT, 1956 PA 217, MCL 338.881 TO 338.892. That a plunber is
required to be licensed under —Aet—No—266—6f—thePuble—-Acts—of

1929,—as—anended,—betng—sections—338-901+t0338-917F+of the

M-ehtgan—Conptted—taws— 1929 PA 266, MCL 338.901 TO 338.917.
THAT A MECHANI CAL CONTRACTOR | S REQUI RED TO BE LI CENSED UNDER THE

FORBES MECHANI CAL CONTRACTORS ACT, 1984 PA 192, MCL 338.971 TO
338. 988.
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(b) If the contractor is required to be licensed to provide
the contracted inprovenment, that the contractor is —s6— PROPERLY
| i censed.

(c) +— THAT IF a license is required FOR THE CONTRACTED
| MPROVEMENTS, the contractor's |icense nunber |I'S PROVI DED.

SEC. 114A. (1) IF A CONSTRUCTI ON LI EN HAS BEEN PLACED ON
RESI DENTI AL PROPERTY AND THE PARTY WHO PLACED THE LI EN WAS NOT
PROPERLY LI CENSED AS REQUI RED UNDER SECTI ON 114, THE OMNER OR
LESSEE OF THE RESI DENTI AL PROPERTY OR ANY PARTY THAT | S AFFECTED
BY THE LI EN MAY BRI NG AN ACTION IN A COURT OF COMPETENT JURI SDI C-
TI ON UNDER THI' S SECTI ON TO HAVE THE LI EN REMOVED.

(2) I'F THE COURT FINDS THAT THE CONSTRUCTI ON LI EN WAS
| NVALI D BECAUSE THE RESI DENTI AL CONTRACTOR WAS NOT PROPERLY
LI CENSED AS REQUI RED UNDER SECTI ON 114, THE COURT SHALL ORDER THE
LI EN REMOVED FROM THE PROPERTY AND AWARD THE PARTY THAT BRI NGS
THE ACTI ON UNDER THI S SECTI ON COSTS AND ACTUAL ATTORNEY FEES.

(3) A PERSON, A QUALI FYI NG OFFI CER FOR A CORPORATI ON, A COR-
PORATI ON, OR A MEMBER OF THE RESI DENTI AL BUI LDER OR RESI DENTI AL
MAI NTENANCE AND ALTERATI ON CONTRACTOR THAT FI LED THE CONSTRUCTI ON
LI EN SHALL NOT BRI NG OR MAI NTAIN A CLAIM ACTI ON, OR COUNTERCLAI M
UNDER THI' S SECTI ON FOR THE CCLLECTI ON OF COVPENSATI ON FOR THE
PERFORMANCE OF AN ACT OR CONTRACT FOR WHICH A LI CENSE IS REQUI RED
UNDER SECTI ON 114 W THOUT ALLEG NG AND PROVI NG THAT THE PERSON,
CORPORATI ON, OR CONTRACTOR WAS LI CENSED AS REQUI RED UNDER SECTI ON
114 DURI NG THE PERFORMANCE OF THE ACT OR CONTRACT.

Sec. 201. (1) A honeowner construction |ien recovery fund

is created wthin the departnent. —ef—tH-eenstngand+eguation—
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8
The fund shall be self-supporting and shall consist of
assessnents charged in the foll ow ng manner:

(a) Except as provided in subsection (4), when applying for
renewal |icensure for 1982 and when applying for initial licen-
sure, each of the follow ng persons shall be assessed in addition
to the license fee, a fee of $50.00 for deposit in the fund:

(7)) A person applying for a residential builders |license or
a residential nmaintenance and alteration contractor's |icense
under article 24 of the occupational code, —Aet—Noe—299—-of—+the
PubH-t—Aets—of—1980—as—anended—being——sections—339—2401++to
339 2412of theMehtgan—Comptted—taws— 1980 PA 299, MCL 339. 2401
TO 339. 2412.

(i7) A person applying for an electrical contractor's
license under the electrical adm nistrative act, —Act—No—21+—of
the—Pubtc—-Acts—of—1956—as—anended—betng—seet+ons—338-881+to
338892 of theM-ehigan—Conptted—taws— 1956 PA 217, MCL 338.881
TO 338. 892.

(i) A person applying for an authorized master plunber's
i cense under —Aet—Ne—266—of—thePubHe—-Acts—ot—1929%——=s
affefded,—betrrg—seetions—338—961t6338-91Fof theMechtgan
Conptted—taws— 1929 PA 266, MCL 338.901 TO 338.917, which license
aut hori zes the securing of plunbing installation permts.

(iv) A person applying for a license under the FORBES
mechani cal contractors act, 1984 PA 192, MCL 338.971 TO 338. 988.

(b) A laborer who seeks to recover fromthe fund shall not
be required to pay a fee until he or she obtains a recovery from

the fund, at which tine a fee of $15.00 shall be withheld by the
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fund fromthe | aborer's final recovery. However, in no event
shall the total anobunt withheld by the fund froma |aborer in a
1-year period exceed $50. 00.

(c) Except for persons described in subdivisions (a) and
(b), all other lien claimnts nmay becone nenbers of the fund by
paying a fee of $50.00 prior to the date of the lien claimant's
contract for the inprovenent to the residential structure. A
lien claimant under this subdivision shall not pay a fee of nore
than $50.00 in a cal endar year. NONLI CENSEE MEMBERS OF THE FUND
SHALL NOTI FY THE DEPARTMENT I N WRI TI NG OF A CHANGE OF | NDI VI DUAL
FIRM OR CORPORATE NAME, DBA NAME, OR CHANGE OF ADDRESS W THI N 30
DAYS OF THE CHANGE

(2) If, on Decenber 1 of any year, the balance in the fund
is less than $1, 000, 000. 00, the director of —+H-eensing—and
regutat+oen— THE DEPARTMENT may require an additional assessnent
or paynment, not to exceed $50.00, from each of the persons
described in subsection (1)(a) and (c), unless, within 30 |egis-
| ative days after the director requires an additional assessnent,
the legislature, by majority vote of the nenbers el ected and
serving in both houses by record roll call vote, adopts a concur-
rent resolution to prohibit the additional assessnent. As used
in this subsection "legislative day" neans a day on which the
senate and house is called to order and a quorum of the senate
and house is present.

(3) A person shall not be entitled to recover fromthe fund
unl ess he or she has paid into the fund as required by this

section. |F AN ADDI TI ONAL ASSESSMENT COR PAYMENT | S REQUI RED

03038' 01 *



© 00 N oo o~ W N P

N NN NN N NN P P P R R R R R R e
N~ o o0~ W N B O © 0 N o 00 M W N P O

10
UNDER SUBSECTI ON (2), A PERSON SHALL NOT BE ENTI TLED TO RECOVER
FROM THE FUND UNLESS HE OR SHE HAS PAI D THE ASSESSMENT OR PAYMENT
BY THE DATE DESI GNATED BY THE DEPARTMENT.

(4) Notw t hstandi ng subsection (1)(a), a person shall not be
assessed nore than $50.00 in an assessnent period regardl ess of
t he nunber of |icenses applied for or held.

Sec. 202. (1) The director of —t++eensthgantdreguatton
THE DEPARTMENT shall manage the affairs of the fund —pursuant—to
UNDER this act. A detailed financial statenent of the condition
of the fund shall be published by the director OF THE DEPARTMENT
annually. This fund shall be subject to an audit by the auditor
general. The state treasurer shall deposit or invest noney from
the fund, in the sane manner and subject to all provisions of |aw
with respect to the deposit or investment of state funds by the
state treasurer, and interest earned shall be credited to the
fund. The unexpended fund bal ance shall carry forward to the new
fiscal year at the end of each fiscal year.

(2) The department may enpl oy —stueh— office clerical and
prof essi onal help and clains investigators —as—are— necessary to
carry out the provisions of this act. The attorney general shal
assign menbers of his or her staff and may suppl enent that staff
by contracting with —t+hese— private attorneys —as—atre— necessary
to adequately defend the actions against the fund. Al wages,
prof essi onal fees, and other adm nistrative expenditures neces-
sary for operation and defense of the fund including | egal coun-
sel shall be charged to and payable fromthe fund. Except as

provi ded in subsection (3), wages, professional fees, and other

03038' 01 *



© 00 N oo o~ W N P

N N D DN N NN P PP PR PP
D o A W N PO O 0N OO oW DN P O

11
adm ni strative expenditures necessary for the operation of the
fund shall not exceed 20% of funds collected by the fund in the
previ ous fiscal year.

(3) If the $50.00 fee is not assessed against |icense appli-
cations and renewal s during a year under section 201, the limta-
tion on fund expenditures provided in subsection (2) shall be
cal cul ated on the basis of the closest previous year in which the
$50. 00 fee was assessed and collected for |icense application and
renewal s under section 201.

Sec. 203. (1) A claimof construction lien shall not attach
to a residential structure, to the extent paynents have been
made, if the owner or |essee files an affidavit wth the court
i ndicating that the owner or |essee has done all of the
fol | ow ng:

(a) Paid the contractor for the inprovenent to the residen-
tial structure and the amount of the paynent.

(b) Not colluded with any person to obtain a paynment from
t he fund.

(c) Cooperated and will continue to cooperate with the
departnment in the defense of the fund.

(2) In the absence of a witten contract pursuant to section
114, the filing of an affidavit under this section shall create a
rebuttabl e presunption that the owner or |essee has paid the con-
tractor for the inprovenent. The presunption may be overcone
only by a showi ng of clear and convincing evidence to the

contrary.
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(3) Subject to section 204, a person who has recorded a
claimof lien and who is precluded fromrecovering a construction
I i en under subsection (1) may recover fromthe fund the anount
for which the lien is established. A person who seeks recovery
fromthe fund shall establish all of the foll ow ng:

(a) That he or she would be entitled to a construction lien
on a residential structure except for the defense provided in
subsection (1).

(b) That paynent was nade by the owner or |essee to the con-
tractor or subcontractor.

(c) That the contractor or subcontractor has retained or
used the proceeds or any part of the proceeds paid to the con-
tractor or subcontractor w thout having paid the person claimng
the construction |ien.

(d) That he or she has conplied with section 201.

(e) That he or she has not colluded with another person to
obtain a paynent fromthe fund.

(f) That he or she has conplied with any applicable Iicens-
ing acts.

(g) That he or she has nmade a reasonable effort to obtain
paynent fromthe contractor or subcontractor.

(h) That the contractor or the subcontractor, with whomthe
person claimng the construction |ien contracted, —wth— isS
licensed if required by law to be |licensed AND THAT THE CONTRAC-
TOR HAD A WRI TTEN CONTRACT W TH THE HOVEOWNER FOR THE | MPROVEMENT
THAT GAVE RI SE TO THE LI EN
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(4) A subcontractor, supplier, or |aborer who seeks
enforcement of a construction lien on a residential structure
t hrough foreclosure shall join the fund as a defendant in the
forecl osure action, and a summons and conpl ai nt shall be served
on the —di+reetor— FUND by certified or registered mail, or by
| eaving a copy thereof at the office of the —direetor— FUND. The
failure to serve a summons and conpl ai nt upon the fund shall con-
stitute a bar to recovery fromthe fund. After service upon the
def endant of a summons and conplaint in an action in which
enforcement of a construction lien through foreclosure is sought,
the departnment may intervene in the action as a party defendant
Wi th respect to other construction |liens.

(5) The attorney general shall nmake every reasonable effort
to defend the fund and may assert any defense to a claimof lien
t hat woul d have been available to the owner or |essee.

(6) Paynment fromthe fund shall be nmade only if the court
finds that a subcontractor, supplier, or laborer is entitled to
paynment fromthe fund. Subject to section 204, after the judg-
ment has becone final the departnment shall pay the anmount of the

j udgnment out of the fund.
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