HOUSE BILL No. 6121

HOUSE BILL No. 6121

May 23, 2002, Introduced by Reps. Richner, Bishop, Bisbee, Middaugh and Rivet and
referred to the Committee on Commerce.

A bill to prohibit certain |ending practices; to require
di scl osure of certain information for hone | oans; to prescribe
certain duties and obligations of the |ender in a hone | oan
transaction; to prescribe the powers and duties of certain state
agencies and officials; and to prescribe penalties and provide
for remedies.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and nay be cited as the
"consunmer nortgage protection act".

Sec. 2. As used in this act:

(a) "Conm ssioner" neans the comm ssioner of the office of
financial and insurance services of the departnent of consuner
and i ndustry services.
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(b) "Depository institution” nmeans a bank, savings and | oan
associ ation, savings bank, or a credit union chartered under
state or federal |aw

(c) "Honme inprovenent installnment contract” neans an agree-
ment of 1 or nore docunents covering the sale of goods or fur-
ni shing of services to a buyer for inprovenents to the buyer's
principal dwelling located in this state used for occupancy of 4
or fewer famlies under which the buyer prom ses to pay in
installments all or any part of the price of the goods or
servi ces.

(d) "Mortgage | oan" neans a | oan or hone inprovenent
install ment contract secured by a first or subordinate nortgage
or any other formof lien or a | and contract covering real prop-
erty located in this state used as the borrower's principal
dwel I i ng and desi gned for occupancy by 4 or fewer famlies.
Mort gage | oan does not include any of the foll ow ng:

(7)) Loans in which the proceeds are used to acquire the
dwel I i ng.

(i7)) Reverse-nortgage transactions.

(7)) An open-end credit plan being a loan in which the
| ender reasonably contenpl ates repeated advances.

(e) "Person" neans an individual, corporation, partnershinp,
associ ation, governnental entity, or any other |egal entity.

(f) "Reverse-nortgage" means a nonrecourse | oan under which
both of the follow ng apply:

(i) A nortgage or other formof lien securing 1 or nore

advances is created in the borrower's principal dwelling.
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(it) The principal, interest, or shared appreciation or
equity is payable only after the borrower dies, the dwelling is
transferred, or the borrower ceases to occupy the dwelling as a
princi pal dwelling.

(g) "Regul ated | ender" means a depository institution or a
licensee or a registrant under the consuner financial services
act, 1988 PA 161, MCL 487.2051 to 487.2072, 1984 PA 379,

MCL 493.101 to 493.114, the notor vehicle sales finance act, 1950
(Ex Sess) PA 27, MCL 492.101 to 492.141, the secondary nortgage

| oan act, 1981 PA 125, MCL 493.51 to 493.81, or the nortgage bro-
kers, lenders, and servicers licensing act, 1987 PA 173,

MCL 445. 1651 to 445.1684, and a seller under the hone inprovenent
finance act, 1965 PA 332, MCL 445.1101 to 445. 1431.

(h) "State and federal |aws" neans, individually and coll ec-
tively, 1 or nore of the laws or regulations of this state or the
federal governnment which regulate or are applicable to a nortgage
| oan or a person when brokering, making, servicing, or collecting
a nortgage loan, including, without limtation, the federal truth
in lending act, title I of the consumer credit protection act,
Public Law 90-321, 15 U.S.C. 1601 to 1608, 1610 to 1613, 1615,
1631 to 1635, 1637 to 1649, and 1661 to 1667f, real estate set-
tl ement procedures act of 1974, Public Law 93-533, 88 Stat. 1724,
equal credit opportunity act, title VII of the consuner credit
protection act, Public Law 90-321, 15 U S.C. 1691 to 1691f, fair
housing act, title VIIl of the civil rights act of 1968, Public
Law 90-284, 82 Stat. 81, fair credit report act, title VI of the
consumer credit protection act, Public Law 90-321, 15 U. S.C. 1681
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to 1681lv, the honmeowners protection act of 1998, Public Law
105-216, 112 Stat. 897, the fair debt collection practices act,
title VIIl of the consuner credit protection act, Public Law
90-321, 15 U.S. C. 1601nt and 1692 to 16920, consuner financi al
services act, 1988 PA 161, MCL 487.2051 to 487.2072, nortgage
brokers, |enders, and servicers licensing act, 1987 PA 173,
MCL 445. 1651 to 445.1684, the secondary nortgage |oan act, 1981
PA 125, MCL 493.51 to 493.81, 1977 PA 135, MCL 445.1601 to
445. 1614, and hone i nprovenent finance act, 1965 PA 332,
MCL 445. 1101 to 445.1422.

Sec. 3. A person shall broker, make, or service nortgage
| oans in accordance with all applicable state and federal |aws.

Sec. 4. (1) A person offering to make or naking a nortgage
| oan shall not do either of the follow ng:

(a) Charge a fee for a product or service if the product or
service is not actually provided to the custoner.

(b) M srepresent the amount charged by or paid to a third
party for a product or service.

(2) A person, appraiser, or real estate agent shall not
make, directly or indirectly, any false, deceptive, or m sl eading
statement or representation in connection with a nortgage | oan
including, but not limted to, the borrower's ability to qualify
for a nortgage | oan or the value of the dwelling that will secure
repaynent of the nortgage | oan.

(3) A statenment or representation is deceptive or m sleading
if it has the capacity to deceive or mslead a borrower or

potential borrower. The conm ssioner shall consider any of the
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followi ng factors in deciding whether a statenent or
m srepresentation is deceptive or m sl eading:

(a) The overall inpression that the statenment or representa-
tion reasonably creates.

(b) The particular type of audience to which the statenent
i s directed.

(c) Whether it may be reasonably conprehended by the segnent
of the public to which the statenent is directed.

(4) A person shall not directly or indirectly conpensate,
coerce, or intimdate an appraiser for the purpose of influencing
t he i ndependent judgnent of the appraiser with respect to the
value of the dwelling offered as security for repaynent of the
nor t gage | oan.

Sec. 5. The conm ssioner nmay conduct exam nations and
i nvestigations of a person over whomthe comm ssioner has regul a-
tory authority as necessary to determ ne whether the person is
br okering, making, servicing, or collecting nortgage | oans as
required by this act.

Sec. 6. If the comm ssioner determ nes that a person is
br okering, making, servicing, or collecting nortgage | oans in
violation of this act, the conm ssioner shall do 1 or nore of the
fol | owi ng:

(a) Initiate a cause of action under section 7.

(b) If the person is chartered, |licensed, registered, regu-
| ated, or admi nistered by the comm ssioner under a |aw of this
state, the comm ssioner shall enforce the penalties and renedies

under that | aw.
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(c) Forward a conplaint to the appropriate regulatory or
i nvestigatory authority.

Sec. 7. The attorney general or the prosecuting attorney
for the county where an all eged violation occurred may bring an
action against a person to do 1 or nore of the follow ng:

(a) Obtain a declaratory judgnment that a method, act, or
practice of the person is a violation of this act.

(b) Enjoin a person who is engagi ng or about to engage in a
nmet hod, act, or practice that is a violation of this act.

(c) Obtain a civil fine of not nore than $10, 000.00 for the
first of fense and not nore than $20,000.00 for the second and any
subsequent of fense.

Sec. 8. (1) A personis not liable for a violation under
section 7 if the person shows that the violation was an uni nten-
tional and bona fide error notw thstanding the mai ntenance of
procedures reasonably adopted to avoid the error. Exanples of a
bona fide error include clerical, calculation, conputer malfunc-
tion, progranmmng, or printing errors. An error in |egal judg-
ment with respect to a person's obligations under this act is not
a bona fide error.

(2) A personis not liable for a violation under section 7
if, within 60 days after discovery of the violation and before
the institution of an action under section 7, the person notifies
the borrower or buyer of the violation and corrects the violation
in a manner that, to the extent it is reasonably possible to do

so, restores the borrower or buyer to the position in which the
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;
borrower or buyer woul d have been if the violation had not
occurred.

(3) The person alleged to have violated this act has the
burden of proving that he or she is not |iable as provided under
this section.

Sec. 9. This act does not limt the authority of the com
m ssioner, the attorney general, or a county prosecutor to
enforce any | aw under which a person is chartered, organized,

i censed, registered, regulated, or otherw se authorized to do
business in this state.

Sec. 10. (1) No later than March 1, 2003, the office of
financial and insurance services shall devel op and nmake avail abl e
to local units of government, financial institutions, and ot her
interested persons 1 or nore nodel prograns for financial
educat i on.

(2) The programrequired under this section shall be
designed to teach personal financial managenent skills and the
basi c principles involved with saving, borrow ng, investing, and
protection against predatory and other fraudul ent |ending
practices.

Sec. 11. (1) The federal governnent and state solely regu-
| ate the business of brokering, maeking, servicing, and collecting
nortgage loans in this state and the manner in which any such
busi ness i s conduct ed.

(2) Any charter, ordinance, resolution, regulation, rule, or
ot her action by a municipal corporation or other political

subdi vision of this state to regulate, directly or indirectly,
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t he brokering, making, servicing, or collecting of nortgage | oans
constitutes a statutory conflict with the uniform operation
t hroughout the state of residential nortgage lending and is
pr eenpt ed.

(3) Any charter, ordinance, resolution, regulation, rule, or
ot her action by a mnunicipal corporation or other political subdi-
vision of this state that attenpts to regul ate the brokering,
maki ng, servicing, or collecting of nortgage |oans constitutes a
statutory conflict and is preenpted, including, without Iimta-
tion, if the ordinance, resolution, regulation, or other action
does either of the follow ng:

(a) Disqualifies a person, or its subsidiaries or affili-
ates, from doing business with the nunicipal corporation or other
political subdivision based upon the acts or practices of the
person or its subsidiaries or affiliates in brokering, meking,
servicing, or collecting nortgage | oans.

(b) I nposes reporting requirenments or other obligations upon
a person, or its subsidiaries or affiliates, based upon the
person's, or its subsidiaries' or affiliates', acts or practices
in brokering, making, servicing, or collecting nortgage | oans.

(4) If any provision of this section, or any application of
any provision of this section, is for any reason held to be ille-
gal or invalid, the illegality or invalidity shall not affect any
| egal and valid provision or application of this section, and the
provi sions and applications of this section shall be severable.

Sec. 12. (1) The laws of this state relating to the

br okering, making, servicing, and collecting of nortgage |oans
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prescribe rul es of conduct upon citizens generally, conprise a
conprehensive regulatory framework intended to operate uniformy
t hroughout the state under the same circunstances and conditions,
and constitute general laws of this state.

(2) Silence in the statutes of this state with respect to
any act or practice in the brokering, making, servicing, or col-
| ecting of nortgage |oans shall not be interpreted to nean that
the state has not conpletely occupied the field or has only set
m ni mum standards in its regul ati on of brokering, making, servic-
ing, or collecting of nortgage | oans.

(3) It is the intent of the legislature to entirely preenpt
muni ci pal corporations and other political subdivisions fromthe
regul ation and |icensing of persons engaged in the brokering,
maki ng, servicing, or collecting of nortgage loans in this

st ate.
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