HOUSE BILL No. 6128

HOUSE BILL No. 6128

May 23, 2002, Introduced by Rep. Kowall and referred to the Committee on Energy and
Technology.

A bill to anend 1939 PA 3, entitled

"An act to provide for the regulation and control of public util-
ities and other services affected with a public interest within
this state; to provide for alternative energy suppliers; to pro-
vide for licensing; to include municipally owed utilities and

ot her providers of energy under certaln provisions of this act;
to create a public service comm ssion and to prescribe and define
its powers and duties; to abolish the Mchigan public utilities
comm ssion and to confer the powers and duties vested by | aw on

t he public service conm ssion; to provide for the continuance,
transfer, and conpletion of certain natters and proceedings; to
abol i sh automatic adjustnent clauses; to prohibit certain rate

i ncreases W thout notice and hearing; to qualify residential
energy conservation prograns permtted under state |aw for cer-
tain federal exenption; to create a fund; to provide for a
restructuring of the manner in which energy is provided in this
state; to encourage the utilization of resource recovery facili -
ties; to prohibit certain acts and practices of providers of
energy; to allow for the securitization of stranded costs; to
reduce rates; to provide for appeals; to provide appropriations;
to declare the effect and purpose of this act; to prescribe rene-
dies and penalties; and to repeal acts and parts of acts,”

(MCL 460.1 to 460.10cc) by adding sections 9, 9a, 9b, 9c, 9d, 9e,
of , and 9g.
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THE PECPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 9. (1) SECTIONS 9 THROUGH 9G SHALL BE KNOWN AND MAY BE
Cl TED AS THE "NATURAL GAS CUSTOVER CHO CE ACT".

(2) THE PURPCSE OF SECTIONS 9 THROUGH 9G IS TO DO ALL OF THE
FOLLOW NG

(A) TO ENSURE THAT ALL RETAIL CUSTOMERS I N THI S STATE HAVE A
CHO CE OF NATURAL GAS SUPPLI ERS.

(B) TO ALLON AND ENCOURAGE THE COMM SSI ON TO FOSTER COVPETI -
TION IN TH'S STATE I N THE PROVI SI ON OF NATURAL GAS SUPPLY AND
MAI NTAI N REGULATI ON OF NATURAL GAS SUPPLY FOR CUSTOVERS WHO CON-
TI NUE TO CHOOSE SUPPLY FROM | NCUVBENT NATURAL GAS UTI LI TI ES.

(C) TO ENCOURAGE THE ENTRANCE | NTO THE MARKETPLACE OF RELI -
ABLE ALTERNATI VE NATURAL GAS SUPPLI ERS.

(D) TO ENSURE THAT ALL PERSONS IN THI S STATE ARE AFFORDED
SAFE, RELI ABLE NATURAL GAS AT A REASONABLE RATE.

(E) TO | MPROVE THE OPPORTUNI TI ES FOR ECONOM C DEVELOPMENT | N
THI S STATE AND TO PROVOTE FI NANCI ALLY HEALTHY AND COMPETI TI VE
UTILITIES IN TH S STATE.

(F) TO AUTHORI ZE THE COWM SSI ON TO ESTABLI SH A FUNDI NG MECH-
ANl SM FOR NATURAL GAS UTI LI TI ES AND ALTERNATI VE GAS SUPPLI ERS TO
CARRY OUT AN EDUCATI ONAL CHOl CE PROGRAM FOR CUSTOVERS.

(3) AS USED | N SECTI ONS 9 THROUGH 9G

(A) "ALTERNATI VE GAS SUPPLI ER' MEANS A PERSON PARTI Cl PATI NG
IN A NATURAL GAS UTILITY' S CUSTOMER CHO CE PROGRAM SELLI NG NATU-
RAL GAS AT UNREGULATED RATES TO RETAI L CUSTOMERS I N TH' S STATE.
ALTERNATI VE GAS SUPPLI ER DOES NOT | NCLUDE A PERSON WHO PHYSI CALLY
DELI VERS NATURAL GAS DI RECTLY TO RETAI L CUSTOMERS I N THI' S STATE
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OR WHOSE RATES ARE REGULATED BY THE COMM SSI ON. AN ALTERNATI VE
GAS SUPPLIER I'S NOT A PUBLIC UTILITY.

(B) "COW SSI ON' MEANS THE M CHI GAN PUBLI C SERVI CE COWM S-
SION I N THE DEPARTMENT OF CONSUMER AND | NDUSTRY SERVI CES

(© "FUND' MEANS THE COVPLAI NT ADJUDI CATI ON AND CONTESTED
CASE RESCLUTI ON EXPENSE FUND CREATED | N SECTI ON 9E.

(D) "NATURAL GAS UTILITY" MEANS AN | NVESTOR- OANED BUSI NESS
ENGAGED | N THE SALE AND DI STRI BUTI ON OF NATURAL GAS WTHI N THI S
STATE WHOSE RATES ARE REGULATED BY THE COWM SSI ON.

SEC. 9A. (1) THE COWM SSI ON MAY | SSUE ORDERS ESTABLI SHI NG
THE RATES, TERMS, AND CONDI TI ONS OF SERVI CE THAT ALLOW THE RETAIL
CUSTOMERS OF A NATURAL GAS UTILITY OR PROVI DER TO CHOOSE AN
ALTERNATI VE GAS SUPPLI ER

(2) THE ORDERS | SSUED BY THE COWM SSI ON BEFORE THE EFFECTI VE
DATE OF THE AMENDATORY ACT THAT ADDED THI S SECTI ON THAT ALLOWED
CUSTOMERS TO CHOOSE AN ALTERNATI VE GAS SUPPLI ER ARE | N COVPLI ANCE
WTH TH S ACT.

SEC. 9B. (1) THE COWM SSI ON SHALL | SSUE ORDERS ESTABLI SHI NG
A LI CENSI NG PROCEDURE FOR ALL ALTERNATI VE GAS SUPPLI ERS PARTI CI -
PATI NG I N ANY NATURAL GAS CUSTOVER CHO CE PROGRAM APPROVED BY THE
COWM SSI ON. AN ALTERNATI VE GAS SUPPLI ER SHALL NOT DO BUSI NESS I N
THI' S STATE W THOUT FI RST RECEI VI NG A LI CENSE UNDER THI S ACT

(2) AN ALTERNATI VE GAS SUPPLI ER SHALL MAI NTAI N AN OFFI CE
WTH N TH S STATE.

(3) THE COVM SSI ON SHALL ASSURE THAT AN ALTERNATI VE GAS SUP-
PLI ER DO NG BUSI NESS I N THI S STATE HAS THE NECESSARY FI NANCI AL,
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MANAGERI AL, AND TECHNI CAL CAPABI LI TI ES AND REQUI RE THE SUPPLI ER
TO MAI NTAI N RECORDS THAT THE COMM SSI ON CONSI DERS NECESSARY.

(4) THE COWM SSI ON SHALL REQUI RE AN ALTERNATI VE GAS SUPPLI ER
TO COLLECT AND REM T TO LOCAL UNI TS OF GOVERNVENT ALL APPLI CABLE
USERS, SALES, AND USE TAXES | F THE NATURAL GAS UTILITY IS NOT
DA NG SO ON BEHALF OF THE SUPPLI ER

SEC. 9C. (1) THE COW SSI ON SHALL | SSUE ORDERS TO ENSURE
THAT CUSTOMVERS IN THI S STATE ARE NOT SW TCHED TO ANOTHER NATURAL
GAS SUPPLI ER OR BI LLED FOR ANY SERVI CES W THOUT THE CUSTOVER S
CONSENT.

(2) THE COWM SSI ON SHALL | SSUE ORDERS TO ENSURE THAT A NATU
RAL GAS UTILITY OR AN ALTERNATI VE GAS SUPPLI ER DOES NOT SCLIC T
OR ENTER | NTO CONTRACTS WTH CUSTOMERS IN THI S STATE IN A M S
LEADI NG, FRAUDULENT, OR DECEPTI VE MANNER.

SEC. 9D. (1) EXCEPT FOR A VI OLATI ON UNDER SECTI ON 9C AND AS
OTHERW SE PROVI DED UNDER THI S SECTI ON, UPON A COVPLAI NT OR ON THE
COW SSION'S O\N MOTI ON, | F THE COW SSI ON FI NDS, AFTER NOTI CE
AND HEARI NG, THAT A NATURAL GAS UTILITY OR AN ALTERNATI VE GAS
SUPPLI ER HAS NOT COMPLI ED WTH THI S ACT OR AN ORDER | SSUED UNDER
TH S ACT, THE COW SSI ON SHALL ORDER REMEDI ES AND PENALTI ES AS
NECESSARY TO MAKE WHOLE A CUSTOMER OR OTHER PERSON WHO HAS SUF-
FERED DAMAGES AS A RESULT OF THE VI OLATI ON, | NCLUDI NG BUT NOT
LIMTED TO, 1 OR MORE OF THE FOLLOW NG

(A) ORDER THE NATURAL GAS UTILITY OR ALTERNATI VE GAS SUP-

PLI ER TO PAY A FINE FOR THE FI RST OFFENSE OF NOT LESS THAN
$1, 000. 00 OR MORE THAN $20, 000. 00. FOR A SECOND OFFENSE, THE
COW SSI ON SHALL ORDER THE PERSON TO PAY A FI NE OF NOT LESS THAN
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$2, 000. 00 OR MORE THAN $40, 000. 00. FOR A THI RD AND ANY
SUBSEQUENT OFFENSE, THE COWM SSI ON SHALL ORDER THE PERSON TO PAY
A FINE OF NOT LESS THAN $5, 000. 00 OR MORE THAN $50, 000. 00.

(B) ORDER A REFUND TO THE CUSTOVER OF ANY EXCESS CHARGES.

(C) ORDER ANY OTHER REMEDI ES THAT WOULD MAKE WHOLE A CUS-
TOMVER OR PERSON HARMED, | NCLUDI NG, BUT NOT LIMTED TO, PAYMENT OF
REASONABLE ATTORNEY FEES.

(D) REVOKE THE LI CENSE OF THE ALTERNATI VE GAS SUPPLI ER.

(E) 1 SSUE CEASE AND DESI ST ORDERS.

(2) UPON A COVPLAINT OR THE COW SSI ON' S OAN MOTI ON, THE
COWM SSI ON MAY CONDUCT A CONTESTED CASE TO REVI EW ALLEGATI ONS OF
A VI OLATI ON UNDER SECTI ON 9C.

(3) I'F THE COW SSI ON FI NDS THAT A PERSON HAS VI CLATED SEC-
TION 9C, THE COWM SSI ON SHALL ORDER REMEDI ES AND PENALTI ES TO
PROTECT CUSTOVERS AND OTHER PERSONS WHO HAVE SUFFERED DAMAGES AS
A RESULT OF THE VI CLATI ON, | NCLUDI NG, BUT NOT LIMTED TO, 1 OR
MORE OF THE FOLLOW NG

(A) ORDER THE NATURAL GAS UTILITY OR ALTERNATI VE GAS SUP-
PLI ER TO PAY A FINE FOR THE FI RST OFFENSE OF NOT LESS THAN
$20, 000. 00 OR MCRE THAN $30, 000. 00. FOR A SECOND AND ANY SUBSE-
QUENT OFFENSE, THE COWM SSI ON SHALL ORDER THE PERSON TO PAY A
FINE OF NOT LESS THAN $30, 000. 00 OR MORE THAN $50, 000. 00. |IF THE
COW SSI ON FI NDS THAT THE SECOND OR ANY OF THE SUBSEQUENT
OFFENSES VWERE KNOW NGLY MADE | N VI CLATI ON OF SECTI ON 9C, THE COw
M SSI ON SHALL ORDER THE PERSON TO PAY A FINE OF NOT MORE THAN
$70, 000. 00. EACH UNAUTHORI ZED ACTI ON MADE | N VI CLATI ON OF
SECTI ON 9C SHALL BE A SEPARATE OFFENSE UNDER THI S SECTI ON.
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(B) ORDER A PERSON WHO VI OLATED SECTI ON 9C TO REFUND TO THE
CUSTOMER ANY AMOUNT GREATER THAN THE CUSTOVER WOULD HAVE PAI D TO
THE CUSTOMER S CHOSEN SUPPLI ER.

(C) ORDER A PERSON WHO VI OLATED SECTI ON 9C TO REI MBURSE AN
AUTHCORI ZED SUPPLI ER AN AMOUNT EQUAL TO THE AMOUNT PAI D BY THE
CUSTOMER THAT SHOULD HAVE BEEN PAI D TO THE CUSTOMER S CHOSEN
SUPPLI ER.

(D) ORDER THE REFUND OF ANY AMOUNTS PAI D BY THE CUSTOMER FOR
UNAUTHORI ZED SERVI CES.

(E) ORDER A PORTI ON BETWEEN 10% TO 50% OF THE FI NE ORDERED
UNDER SUBDI VI SI ON (A) BE PAID DI RECTLY TO THE CUSTOVER WHO SUF-
FERED THE VI OLATI ON UNDER SECTI ON 9C.

(F) AFTER SUBTRACTI NG ANY AMOUNT ORDERED UNDER
SUBDI VI SION (E), ORDER 25% OF THE REMAI NI NG FI NE ORDERED UNDER
SUBDI VI SION (A) TO BE PAI D | NTO THE COVPLAI NT ADJUDI CATI ON AND
RESOLUTI ON EXPENSE FUND CREATED | N SECTI ON 9E.

(G | F ALTERNATI VE GAS SUPPLI ER LI CENSED UNDER THI S ACT VI O
LATES SECTI ON 9C, REVOKE THE LI CENSE.

(H) 1 SSUE CEASE AND DESI ST ORDERS.

(4) NOTW THSTANDI NG SUBSECTI ON (3), A FINE SHALL NOT BE
| MPOSED FOR A VI OLATI ON OF SECTION 9C(1) I F THE SUPPLI ER SHONS
THAT THE VI OLATI ON WAS AN UNI NTENTI ONAL AND BONA FI DE ERROR THAT
OCCURRED NOTW THSTANDI NG THE MAI NTENANCE OF PROCEDURES REASONABLY
ADOPTED TO AVO D THE ERROR. EXAMPLES OF A BONA FI DE ERROR
| NCLUDE CLERI CAL, CALCULATI ON, COMPUTER MALFUNCTI ON, PROGRAMM NG,
OR PRI NTI NG ERRORS. AN ERROR I N LEGAL JUDGMVENT W TH RESPECT TO A
SUPPLI ER' S OBLI GATI ONS UNDER SECTION 9C(1) IS NOT A BONA FI DE
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ERROR. THE SUPPLI ER HAS THE BURDEN OF PROVI NG THAT A VI OLATI ON
OF SECTI ON 9C(1) WAS AN UNI NTENTI ONAL AND BONA FI DE ERROR.

(5) I'F THE COMM SSI ON FI NDS THAT A PARTY'S PCSITION IN A
COVPLAI NT FI LED UNDER SUBSECTION (2) IS FRIVOLOUS, THE COW SSI ON
SHALL AWARD TO A PREVAI LI NG PARTY | TS COSTS, | NCLUDI NG REASONABLE
ATTORNEY FEES, AGAI NST A NONPREVAI LI NG PARTY AND | TS ATTORNEY.

SEC. 9E. (1) THE COVPLAI NT ADJUDI CATI ON AND CONTESTED CASE
RESOLUTI ON EXPENSE FUND | S CREATED W THI N THE DEPARTMENT OF
TREASURY.

(2) THE FUND SHALL BE ADM NI STERED BY THE COWVM SSI ON.

(3) MONEY IN THE FUND AT THE CLOSE OF THE FI SCAL YEAR SHALL
NOT LAPSE TO THE GENERAL FUND.

(4) THE STATE TREASURER SHALL CREDI T TO THE FUND ASSESSED
FI NES AS PROVI DED UNDER SECTI ON 9D(3) (F) AND AS OTHERW SE PRO-

VI DED BY LAW

(5) MONEY IN THE FUND SHALL BE USED BY THE COWM SSI ON FOR
ALL OF THE FOLLOW NG PURPCSES:

(A) TO PAY FOR | NDEPENDENT HEARI NG OFFI CERS TO PRESI DE OVER
CUSTOMER COVPLAI NT CASES PENDI NG BEFORE THE COVM SSI ON.

(B) TO PAY FOR TEMPORARY ADM NI STRATI VE PERSONNEL TO ASSI ST
I N THE PREPARATI ON OF PROPOSALS FOR DECI SI ON OR OTHER RECOMVENDA-
TIONS TO THE COMM SSI ON | N CUSTOVER COVPLAI NT CASES.

(© TO EMPLOY EXPERT W TNESSES AND OTHER CONSULTANTS | N
CRI TI CAL AREAS, | NCLUDI NG AUDI TORS, ENG NEERS, ECONOM STS, AND
| NFORMVATI ON TECHNOLOGY SPECI ALI STS, TO SUPPLEMENT EXI STI NG COWM
M SSI ON RESOURCES AS NECESSARY FOR THE COWMM SSI ON TO COVPLETE
CONTESTED CASES IN A TI MELY MANNER
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(6) |1 NDEPENDENT HEARI NG OFFI CERS SHALL BE APPO NTED BY THE
COW SSION.  THE COW SSI ON' S APPO NTMENT OF AN | NDEPENDENT HEAR-
I NG OFFI CER SHALL BE FOR A TERM OF 6 MONTHS, VWH CH MAY BE RENEWED
FOR ADDI TI ONAL TERM5 AS DETERM NED BY THE COWM SSI ON.  EACH
PERSON APPO NTED AS AN | NDEPENDENT HEARI NG OFFI CER SHALL MEET ALL
OF THE FOLLOW NG CRI TERI A:

(A) THE PERSON SHALL BE AN ATTORNEY LI CENSED TO PRACTI CE LAW
IN THI S STATE.

(B) THE PERSON SHALL HAVE AT LEAST 3 YEARS EXPERI ENCE I N
THE RESCLUTI ON OF UTILITY CUSTOMER DI SPUTES.

(© THE PERSON SHALL NOT HAVE ANY DI RECT FI NANCI AL | NTEREST
IN A PUBLI C UTILITY, AN ALTERNATI VE ENERGY SUPPLI ER AS DEFI NED | N
SECTI ON 10G(A), OR AN ALTERNATI VE GAS SUPPLIER IN THI S STATE.

(D) DURI NG THE TERM OF AN APPO NTMENT, AN | NDEPENDENT HEAR-
| NG OFFI CER OR ANY OTHER ATTORNEY | N THE | NDEPENDENT HEARI NG
OFFI CER' S LAW FI RM SHALL NOT REPRESENT OR OTHERW SE RECEI VE MONEY
FROM A COVPLAI NANT, A PUBLI C UTILITY, AN ALTERNATI VE ENERGY SUP-
PLI ER AS DEFI NED I N SECTI ON 103 A), OR AN ALTERNATI VE GAS SUP-
PLIER IN TH' S STATE IN RETURN FOR THE PERFORMANCE OF LEGAL
SERVI CES.

(7) THE COMM SSI ON' S CH EF ADM NI STRATI VE LAW JUDGE SHALL
ASSI GN CUSTOMER COVPLAI NT CASES TO | NDEPENDENT HEARI NG OFFI CERS
ON A CASE- BY- CASE APPO NTMENT BASI'S AND SHALL SUPERVI SE THE HAN-
DLI NG OF ALL CASES ADJUDI CATED BY | NDEPENDENT HEARI NG OFFI CERS.

SEC. 9F. (1) BEFORE JANUARY 1, 2004, THE COWM SSI ON SHALL
ESTABLI SH A FUNDI NG MECHANI SM FOR NATURAL GAS UTI LI TI ES AND
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ALTERNATI VE GAS SUPPLI ERS TO CARRY OUT AN EDUCATI ONAL CHO CE
PROGRAM FOR CUSTOMERS TO DO ALL OF THE FOLLOW NG:

(A) | NFORM CUSTOMERS OF THE CHANGES | N THE PROVI S| ON OF NAT-
URAL GAS SERVI CE, | NCLUDI NG, BUT NOT LIM TED TO, THE AVAI LABI LI TY
OF ALTERNATI VE GAS SUPPLI ERS.

(B) PROVI DE ASSI STANCE TO CUSTOMERS | N UNDERSTANDI NG AND
USI NG THE | NFORVATI ON TO MAKE REASONABLY | NFORVED CHOl CES ABOUT
WHI CH SERVI CE TO PURCHASE AND FROM WHOM TO PURCHASE | T.

(2) THE COWM SSI ON MAY COMBI NE THE FUNDI NG MECHANI SM AND
EDUCATI ONAL CHOl CE PROGRAM ESTABLI SHED BY THI'S SECTI ON W TH THE
FUNDI NG MECHANI SM AND EDUCATI ONAL CHO CE PROGRAM ESTABLI SHED BY
SECTI ON 10R(2) .

SEC. 9G  THE COWM SSI ON MAY | MPLEMENT THI' S ACT THROUGH THE
PROVULGATI ON OF RULES OR THE | SSUANCE OF ORDERS.
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