SENATE BILL No. 58

N o o0~ WODN P

SENATE BILL No. 538

January 30, 2001, Introduced by Senator SCHWARZ and referred to the Committee on
Health Policy.

A bill to anend 1978 PA 368, entitled
"Public health code,"
by anmendi ng sections 7311, 16221, 16226, and 17766 (MCL 333. 7311,
333.16221, 333.16226, and 333.17766), section 7311 as amended by
1993 PA 80, sections 16221 and 16226 as amended by 2000 PA 29,
and section 17766 as anmended by 1990 PA 30, and by addi ng section
17713.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 7311. (1) A license under section 7306 to manufacture,
distribute, prescribe, or dispense a controlled substance nay be
deni ed, suspended, or revoked or a licensee may be fined, repri-
manded, ordered to perform community service or nake restitution
or placed on probation by the disciplinary subcommttee upon a
finding that an applicant for licensure or a |licensee is subject

to —any— 1 OR MORE of the foll ow ng:
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(a) The applicant or licensee has furnished fal se or
fraudul ent material information in an application filed under
this article.

(b) The applicant’s or licensee’'s federal registration to
manuf acture, distribute, or dispense controlled substances has
been surrendered, suspended, or revoked.

(c) The applicant or licensee has pronoted a controlled sub-
stance to the general public.

(d) The applicant or licensee is not a practitioner, nanu-
facturer, or distributor.

(e) The applicant or licensee has not nmintained effective
control s agai nst diversion of controlled substances to other than
legitimate and professionally recogni zed therapeutic, scientific,
or industrial uses.

(f) The applicant or licensee is not in conpliance with
applicable federal, state, and |ocal |aws.

(g) The applicant or |icensee has manufactured, distributed,
or dispensed a controll ed substance for other than legitimte or
prof essional |y recogni zed therapeutic, scientific, or industrial
pur poses or outside the scope of practice of the
practitioner-licensee or applicant.

(H THE APPLI CANT OR LI CENSEE HAS PRESCRI BED OR DI SPENSED A
CONTROLLED SUBSTANCE W THOUT HAVI NG ESTABLI SHED A
PHYSI CI AN- PATI ENT RELATI ONSHI P OR OTHER HEALTH
PROFESSI ONAL- PATI ENT RELATI ONSHI P BY HAVI NG AT LEAST 1
FACE- TO- FACE CONSULTATI ON W TH THE PATI ENT FOR WHOM THE
CONTROLLED SUBSTANCE WAS PRESCRI BED OR DI SPENSED
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(I') —h)— The applicant or |icensee has violated or
attenpted to violate, directly or indirectly, assisted in or
abetted the violation of, or conspired to violate this article or
—+ttes— A RULE of the admi nistrator pronul gated under this
article.

(2) The disciplinary subcommittee may |imt a |license under
subsection (1) to a particular controlled substance.

(3) Alicense under section 7306 to manufacture, distribute,
prescribe, or dispense a controlled substance shall be denied or
revoked by the disciplinary subconmttee if the applicant or
| i censee has been convicted of a felony under a state or federal
law relating to a controll ed substance.

(4) If the disciplinary subconm ttee suspends or revokes a
license or if a license is void under subsection (6), all con-
troll ed substances owned or possessed by the |icensee at the tine
of suspension or the effective date of the revocati on order may
be pl aced under seal or seized at the discretion of the disci-
plinary subconmttee. The departnent shall not di spose of con-
troll ed substances under seal or seizure until the tinme for
taki ng an appeal has elapsed or until all appeals have been con-
cl uded, unless a court, upon application therefor, orders the
sal e of perishable controlled substances and the deposit of the
proceeds of the sale with the court. Upon a revocation order
becom ng final or after a |icense becones void under subsection
(6) because the licensee’s |icense to practice is revoked under

article 15 and that revocati on order becones final, the
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di sciplinary subcommttee may order all controlled substances
under seal or seizure to be forfeited to this state.

(5) The disciplinary subcommittee shall pronptly notify the
bureau of all orders suspending or revoking a |icense and al
forfeitures of controlled substances.

(6) A license under section 7306 to manufacture, distribute,
prescribe, or dispense a controlled substance is autonatically
void if the licensee’s license to practice is suspended or
revoked under article 15.

(7) Subject to subsection (8), if the adm nistrator or the
di sciplinary subcommttee finds that an applicant or |icensee has
been convicted of a m sdeneanor or a felony under a state or fed-
eral lawrelating to a controll ed substance, the applicant or
| i censee shall not have a direct financial interest in or be
enpl oyed by a person who is licensed under this article to manu-
facture, distribute, prescribe, or dispense a controlled sub-
stance in a capacity in which the individual has direct access to
control |l ed substances for a period of not | ess than 3 years after
the date of conviction. An individual who violates this subsec-
tion is subject to a civil fine of not nore than $25,000.00 in a
proceeding in the circuit court.

(8) Subsection (7) applies only to a conviction for a m sde-
meanor that is directly related to the manufacture, delivery,
possessi on, possession with intent to manufacture or deliver,
use, distribution, prescription, or dispensing of a controlled

substance. Subsection (7) does not apply to a conviction for a
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m sdeneanor based upon an unintentional error or om ssion
involving a clerical or record-keeping function.

Sec. 16221. The departnent may investigate activities
related to the practice of a health profession by a |licensee, a
registrant, or an applicant for licensure or registration. The
departnment may hold hearings, adm nister oaths, and order rele-
vant testinony to be taken and shall report its findings to the
appropriate disciplinary subcommttee. The disciplinary subcom
mttee shall proceed under section 16226 if it finds that 1 or
nore of the follow ng grounds exist:

(a) A violation of general duty, consisting of negligence or
failure to exercise due care, including negligent delegation to
or supervision of enployees or other individuals, whether or not
injury results, or any conduct, practice, or condition which
inmpairs, or may inpair, the ability to safely and skillfully
practice the health profession.

(b) Personal disqualifications, consisting of 1 or nore of
the foll ow ng:

(1) I'nconpet ence.

(ii) Subject to sections 16165 to 16170a, substance abuse as
defined in section 6107.

(iii) Mental or physical inability reasonably related to and
adversely affecting the licensee’s ability to practice in a safe
and conpetent manner.

(iv) Declaration of nental inconpetence by a court of conpe-

tent jurisdiction.
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(v) Conviction of a m sdeneanor punishable by inprisonnent
for a maximumtermof 2 years; a m sdemeanor involving the
illegal delivery, possession, or use of a controlled substance;
or a felony. A certified copy of the court record is concl usive
evi dence of the conviction.

(vi) Lack of good noral character.

(vii) Conviction of a crimnal offense under sections 520a
to 5201 of the M chigan penal code, 1931 PA 328, MCL 750.520a to
750.520l. A certified copy of the court record is conclusive
evi dence of the conviction.

(viii) Conviction of a violation of section 492a of the
M chi gan penal code, 1931 PA 328, MCL 750.492a. A certified copy
of the court record is conclusive evidence of the conviction.

(ix) Conviction of a m sdeneanor or felony involving fraud
in obtaining or attenpting to obtain fees related to the practice
of a health profession. A certified copy of the court record is
concl usi ve evi dence of the conviction.

(x) Final adverse administrative action by a |icensure, reg-
istration, disciplinary, or certification board involving the
hol der of, or an applicant for, a license or registration regu-
| ated by another state or a territory of the United States, by
the United States mlitary, by the federal governnment, or by
anot her country. A certified copy of the record of the board is
concl usi ve evidence of the final action.

(xi) Conviction of a m sdeneanor that is reasonably rel ated

to or that adversely affects the licensee’s ability to practice

00605’ 01



7

in a safe and conpetent nmanner. A certified copy of the court
record is conclusive evidence of the conviction.

(c) Prohibited acts, consisting of 1 or nore of the
fol | ow ng:

(i) Fraud or deceit in obtaining or renewing a |license or
regi stration.

(ii)) Permitting the license or registration to be used by an
unaut hori zed person.

(iii) Practice outside the scope of a license.

(iv) Obtaini ng, possessing, or attenpting to obtain or pos-
sess a controll ed substance as defined in section 7104 or a drug
as defined in section 7105 without |lawful authority; or selling,
prescribing, giving away, or adm nistering drugs for other than
| awf ul di agnostic or therapeutic purposes.

(d) Unethical business practices, consisting of 1 or nore of
the foll ow ng:

(i) False or m sleading adverti sing.

(ii) Dividing fees for referral of patients or accepting
ki ckbacks on nedi cal or surgical services, appliances, or nedica-

tions purchased by or in behalf of patients.

(iii) Fraud or deceit in obtaining or attenpting to obtain
third party rei nbursenent.

(e) Unprofessional conduct, consisting of 1 or nore of the
fol | ow ng:

(i) Msrepresentation to a consuner or patient or in obtain-
ing or attenpting to obtain third party rei mbursenent in the
course of professional practice.
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(ii) Betrayal of a professional confidence.

(iii) Pronotion for personal gain of an unnecessary drug,
device, treatnent, procedure, or service.

(iv) Directing or requiring an individual to purchase or
secure a drug, device, treatnent, procedure, or service from
anot her person, place, facility, or business in which the
| i censee has a financial interest.

(f) Failure to report a change of nane or nmiling address
within 30 days after the change occurs.

(g) Aviolation, or aiding or abetting in a violation, of
this article or of a rule pronulgated under this article.

(h) Failure to conply with a subpoena issued pursuant to
this part, failure to respond to a conpl aint issued under this
article or article 7, failure to appear at a conpliance confer-

ence or an administrative hearing, or failure to report under

section 16222 or 16223.

(i) Failure to pay an installnent of an assessnent | evied
pursuant to the insurance code of 1956, 1956 PA 218, MCL 500. 100
to 500.8302, within 60 days after notice by the appropriate
boar d.

(j) Aviolation of section 17013 or 17513.

(k) Failure to neet 1 or nore of the requirenments for |icen-
sure or registration under section 16174.

() Aviolation of section 17015 or 17515.
(m A violation of section 17016 or 17516.
(n) Failure to conply with section 9206(3).
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(o) Aviolation of section 5654 or 5655.
(p) Aviolation of section 16274.
(q) Aviolation of section 17020 or 17520.

A VI OLATI ON OF
16226.

(R

Sec.

(1) After finding the existence of 1 or

SECTI ON 17713.

nor e of

the grounds for disciplinary subcommttee action listed in sec-

tion 16221, a disciplinary subconmttee shall inpose 1 or nore of
the foll owi ng sanctions for each violation:
Violations of Section 16221 Sancti ons
Subdi vision (a), (b)(i), Probation, limtation, denial
(b)(iv), (b)(wvi), or suspensi on, revocation
(‘b) (vii) restitution, conmunity service,
or fine.
Subdi vi si on (b) (viii) Revocati on or denial.

Subdi vi si on (b) (i),
(b) (i), (b) (v),
(b) (),

(b) (), or (b)(x)

Subdi vi sion (c) (i)
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Subdi vi si on

Subdi vi si on

Subdi vi si on

Subdi vi si on

or (d)(ii)

Subdi vi si on

Subdi vi si on

or (h)

Subdi vi si on

or (e)(iv)

00605’ 01

(c) (i)

(c) (iii)

(c) (iv)

(d) (i)

(e) (i)

(e) (i)

(‘e) (iii)
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Deni al , suspensi on, revocation,
restitution, conmunity service,

or fine.

Probati on, denial, suspension,
revocati on, restitution, conmmu-

nity service, or fine.

Fi ne, probation, denial,

or restitution.
Repri mand, fine, probation,
comunity service, denial

or restitution.

Repri mand, fine, probation,

limtation, suspension, conmunity

service, denial, or restitution.

Repri mand, probation,
suspensi on, restitution, comu-

nity service, denial, or fine.

Repri mand, fine, probation,
suspensi on, revocation, limta-
tion, conmunity service, denial

or restitution.
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Subdi vi sion (f)

Subdi vi si on ()

Subdi vi sion (i)

Subdi vision (j),
(a)

Subdi vi si on (k)

Subdi vision (1),
(n), R (R

Subdi vi sion (m

Subdi vi si on (p)

(o),
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Repri mand or fine.

Repri mand, probation, denial,
suspensi on, revocation, limta-
tion, restitution, conmunity

service, or fine.

Suspensi on or fine.

Repri mand or fine.
Repri mand, denial, or

[imtation.

Deni al, revocation, restitution,
probati on, suspension, limta-
tion, reprimnd, or fine.

Revocati on or deni al .

Revocati on.

(2) Determ nation of sanctions for violations under this

section shall be made by a disciplinary subconmittee. |f, during

judicial review,

the court of appeals determ nes that a final

deci sion or order of a disciplinary subconm ttee prejudices
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substantial rights of the petitioner for 1 or nore of the grounds
listed in section 106 of the admi nistrative procedures act of
1969, 1969 PA 306, MCL 24.306, and holds that the final decision
or order is unlawmful and is to be set aside, the court shal
state on the record the reasons for the holding and may renand
the case to the disciplinary subcommttee for further
consi derati on.

(3) Adisciplinary subcommttee may i npose a fine of up to,
but not exceeding, $250,000.00 for a violation of
section 16221(a) or (b).

(4) A disciplinary subcommttee may require a |licensee or
regi strant or an applicant for |licensure or registrati on who has
violated this article or article 7 or a rule pronul gated under
this article or article 7 to satisfactorily conplete an educa-
tional program a training program or a treatnent program a
mental , physical, or professional conpetence examni nation, or a
conbi nati on of those prograns and exam nati ons.

SEC. 17713. A PRESCRI BER SHALL NOT | SSUE A PRESCRI PTI ON TO
A PATI ENT UNLESS THE PRESCRI BER HAS ESTABLI SHED A HEALTH
PROFESSI ONAL- PATI ENT RELATI ONSHI P W TH THE PATI ENT BY HAVI NG AT
LEAST 1 FACE- TO- FACE CONSULTATI ON W TH THE PATI ENT.

Sec. 17766. Except as provided in section 17766a, a person
who does —any— 1 OR MORE of the following is guilty of a
m sdemeanor :

(a) Qpbtains or attenpts to obtain a prescription drug by
giving a false nane to a pharmaci st or other authorized seller,

prescriber, or dispenser.
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(b) Cbtains or attenpts to obtain a prescription drug by
fal sely representing that he or she is a | awful prescriber, dis-
penser, or |icensee, or acting on behalf of a |awful prescriber,
di spenser, or |icensee.

(C) OBTAINS OR ATTEMPTS TO OBTAI N A PRESCRI PTI ON OR A PRE-
SCRI PTI ON DRUG FROM A PRESCRI BER W THOUT FI RST HAVI NG ESTABLI SHED
A HEALTH PROFESSI ONAL- PATI ENT RELATI ONSHI P W TH THE PRESCRI BER BY
HAVI NG AT LEAST 1 FACE- TO- FACE CONSULTATI ON W TH THE PRESCRI BER

(D) —e)— Fal sely nmkes, utters, publishes, passes, alters,

or forges a prescription.

(E) —d)y— Knowi ngly possesses a false, forged, or altered
prescription.

(F) fe)y— Knowingly attenpts to obtain, obtains, or pos-
sesses a drug by neans of a prescription for other than a legiti-
mat e therapeutic purpose, or as a result of a false, forged, or
altered prescription.

(G —(f)— Possesses or controls for the purpose of resale,
or sells, offers to sell, dispenses, or gives away, a drug, phar-
maceuti cal preparation, or chem cal that has been di spensed on

prescription and has left the control of a pharmacist, or that
has been danaged by heat, snoke, fire, water, or other cause and
is unfit for human or ani mal use.

(H —g)— Prepares or pernits the preparation of a prescrip-
tion drug, except as del egated by a pharmaci st.

(I') (h)— Sells a drug in bulk or in an open package at auc-
tion, unless the sale has been approved in accordance with rul es

of the board.
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