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SENATE BILL No. 273

March 6, 2001, Introduced by Senators STEIL, JOHNSON, BENNETT, MURPHY,
KOIVISTO, JAYE and SHUGARS and referred to the Committee on Families,
Mental Health and Human Services.

A bill to anend 1998 PA 386, entitled
"Estates and protected individuals code,"
by anmendi ng sections 5306 and 5314 (MCL 700. 5306 and 700.5314),
section 5306 as anended by 2000 PA 312 and section 5314 as
anended by 2000 PA 469.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
Sec. 5306. (1) The court may appoint a guardian if the

court finds by clear and convincing evidence both that the indi-
vi dual for whom a guardian is sought is an incapacitated individ-

ual and that the appointnent is necessary as a neans of providing

continuing care and supervision of the incapacitated individual,
wi th each finding supported separately on the record.
Alternately, the court may disnmiss the proceeding or enter

anot her appropriate order.
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(2) The court shall grant a guardian only those powers and
only for that period of tinme as is necessary to provide for the
denonstrated need of the incapacitated individual. The court
shal | design the guardi anship to encourage the devel opnent of
maxi num sel f-rel i ance and i ndependence in the individual. |If the
court is aware that an individual has executed a patient advocate
desi gnati on under section 5506, the court shall not grant a
guardi an any of the sanme powers that are held by the patient

advocate. A court order establishing a guardianship shall spec-

ify any limtations on the guardian’s powers and any tine limts
on t he guardi anshi p.

(3) If the court finds by clear and convincing evi dence that
an individual is incapacitated and | acks the capacity to do sone,
but not all, of the tasks necessary to care for hinself or her-
self, the court may appoint a limted guardian to provide guard-

i anship services to the individual, but the court shall not

appoint a full guardian.

(4) I'f the court finds by clear and convincing evi dence that
—tHhe— AN individual is incapacitated and is totally w thout
capacity to care for hinself or herself, the court shall specify
that finding of fact in an order and nay appoint a ful
guar di an

(5) EXCEPT AS OTHERW SE PROVIDED I N TH S SUBSECTI ON, THE
COURT SHALL NOT GRANT A GUARDI AN THE PONER OF CONSENT OVER THE

WARD S DECI SI ON TO MARRY. THE COURT NMAY GRANT A GUARDI AN THE
PONER TO OBJECT TO THE WARD S MARRI AGE AS PROVI DED I N SECTI ON
5314. THE COURT MAY GRANT A GUARDI AN THE POVNER OF CONSENT OVER
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THE WARD S DECI SION TO MARRY I F, AT THE TI ME OF THE GUARDI AN S
APPO NTMENT, THE COURT FI NDS BY CLEAR AND CONVI NCI NG EVI DENCE
THAT THE | NDI VI DUAL LACKS THE LEGAL CAPACI TY TO CONTRACT MARRI AGE
AND |'S UNLI KELY EVER TO REGAI N THAT LEGAL CAPACITY.

(6) (5)— If an individual executed a patient advocate des-
i gnation under section 5506 before the tinme the court determ nes
that he or she becane a legally incapacitated individual, a
guardi an does not have and shall not exercise the power or duty
of maki ng nedi cal treatnent decisions that the patient advocate
is designated to make. If, however, a petition for guardianship
or for nodification under section 5310 all eges and the court
finds that the patient advocate designati on was not executed in
conpliance with section 5506, that the patient advocate is not
conplying with the ternms of the designation or of sections 5506
to 5512, or that the patient advocate is not acting consistent
with the ward’ s best interests, the court may nodify the

guardi anship’s terns to grant those powers to the guardian.

Sec. 5314. \Wenever neani ngful comrunication is possible, a
| egal Iy i ncapacitated individual’s guardian shall consult with
the legally incapacitated individual before making a major deci-
sion affecting the legally incapacitated individual. Except as
limted under section 5306, a legally incapacitated individual’s
guardian is responsible for the ward’s care, custody, and con-
trol, but is not liable to third persons by reason of that
responsibility for the ward’ s acts. |In particular and w t hout
qual i fying the previous sentences, a guardian has all of the

foll owi ng powers and duties, except as nodified by court order:
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(a) To the extent that it is consistent with the terns of an
order by a court of conpetent jurisdiction relating to the ward’ s
detention or commtnent, the guardian is entitled to custody of
the person of the guardian’s ward and may establish the ward’' s
pl ace of residence within or without this state. A ward s guard-
ian shall visit the ward within 3 nonths after the guardian’s
appoi ntment and not | ess than once within 3 nonths after each
previous visit. The guardian nmust notify the court within
14 days of a change in the ward’ s place of residence.

(b) If entitled to custody of the ward, the guardi an nust
make provision for the ward’ s care, confort, and mai ntenance and,
when appropriate, arrange for the ward s training and educati on.
The guardi an shall secure services to restore the ward to the
best possible state of nental and physical well-being so that the
ward can return to self-nmanagenent at the earliest possible
time. Wthout regard to custodial rights of the ward s person,

t he guardi an nust take reasonable care of the ward’ s cl ot hing,
furniture, vehicles, and other personal effects and commence a
protective proceeding if the ward’ s other property needs
protection. |If a guardian conmences a protective proceeding
because the guardian believes that it is in the ward s best
interest to sell or otherw se dispose of the ward’ s real property
or interest in real property, the court nmay appoint the guardi an
as special conservator and authorize the special conservator to
proceed under section 5423(3). A guardian shall not otherw se

sell the ward’ s real property or interest in real property.
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(c) A guardian may give the consent or approval that is
necessary to enable the ward to receive nedical or other
prof essi onal care, counsel, treatnent, or service.

(d) If a conservator for the ward’'s estate is not appointed,
a guardi an may do any of the follow ng:

(i) Institute a proceeding to conpel a person under a duty
to support the ward or to pay noney for the ward’s welfare to
performthat duty.

(ii)) Receive noney and tangi bl e property deliverable to the
ward and apply the noney and property for the ward’ s support,
care, and education. The guardian shall not use noney fromthe
ward’ s estate for roomand board that the guardian or the
guardi an’ s spouse, parent, or child have furnished the ward
unl ess a charge for the service is approved by court order nade
upon notice to at least 1 of the ward’s next of kin, if notice is
possi bl e. The guardi an shall exercise care to conserve any
excess for the ward s needs.

(e) The guardian shall report the condition of the ward and
the ward’s estate that is subject to the guardi an’s possessi on or
control, as required by the court, but not |ess often than
annual ly. The guardi an shall also serve the report required
under this subdivision on the ward and interested persons as
specified in the Mchigan court rules. A report under this sub-
di vision must contain all of the follow ng:

(i) The ward’s current nmental, physical, and soci al

condi ti on.
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(ii) I'nmprovenent or deterioration in the ward s nental
physi cal, and social condition that occurred during the past
year.

(iii) The ward’s present living arrangenent and changes in
his or her living arrangenent that occurred during the past
year.

(iv) Whet her the guardian recommends a nore suitable |iving
arrangenent for the ward.

(v) Medical treatnent received by the ward.

(vi) Services received by the ward.

(vii) Alist of the guardian’s visits with, and activities
on behal f of, the ward.

(viii) A reconmendation as to the need for continued
guar di anshi p.

(f) If a conservator is appointed, the guardian shall pay to
t he conservator, for nanagenent as provided in this act, the
anount of the ward’ s estate received by the guardian in excess of
t he amount the guardi an expends for the ward’ s current support,
care, and education. The guardi an shall account to the conserva-
tor for the anobunt expended.

(G |IF THE GUARDI AN DOES NOT HAVE THE PONER OF CONSENT OVER
THE WARD S DECI SI ON TO MARRY, THE GUARDI AN MAY FI LE OBJECTI ON TO
THE MARRI AGE WTH THE COURT. | F A GUARDI AN FI LES AN OBJECTI ON
UNDER THI' S SUBDI VI SI ON, THE COURT SHALL HOLD A HEARI NG ON THE
MATTER. THE WARD SHALL BE NOTI FI ED OF THE HEARI NG AND | S ENTI -
TLED TO BE PRESENT AT THE HEARI NG I N PERSON. | F THE WARD W SHES
TO BE PRESENT AT THE HEARI NG, ALL PRACTI CAL STEPS MJUST BE TAKEN
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TO ENSURE THE WARD S PRESENCE | NCLUDI NG, | F NECESSARY, MOVI NG THE
SITE O THE HEARING | F |IT APPEARS THAT THE WARD | S NOT ADE-
QUATELY REPRESENTED, THE COURT MAY APPO NT A GUARDI AN AD LI TEM TO
REPRESENT THE WARD' S | NTERESTS. AT THE HEARI NG THE GUARDI AN HAS
THE BURDEN OF PROVI NG THAT THE WARD LACKS THE LEGAL CAPACI TY TO
CONTRACT MARRI AGE OR THAT THE MARRIAGE | S NOT I N THE WARD S BEST
| NTEREST.
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