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SENATE BILL No. 328

March 14, 2001, Introduced by Senator JAY E and referred to the Committee on Judiciary.

A bill to anend 1974 PA 258, entitled
"Mental health code,”
(MCL 330.1001 to 330.2106) by addi ng chapter 10A.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:
CHAPTER 10A

SEC. 1060. AS USED IN TH S CHAPTER

(A) "AGENCY" MEANS A DEPARTMENT OR AGENCY THAT IS AUTHORI ZED
TO DI RECT THE RELEASE OF AN | NDI VI DUAL WHO |'S SERVI NG A SENTENCE
OR TERM OF CONFI NEMENT OR WHO | S RECEI VI NG TREATMENT.

(B) "MENTAL ABNORMALI TY" MEANS A CONGENI TAL OR ACQUI RED CON-
DI TI ON AFFECTI NG AN | NDI VI DUAL” S EMOTI ONAL OR VOLI TI ONAL CAPACI TY
THAT PREDI SPOSES THE | NDI VI DUAL TO COMWM T SEXUALLY VI OLENT
OFFENSES TO A DEGREE THAT RENDERS THE | NDI VI DUAL A MENACE TO THE
HEALTH AND SAFETY OF OTHERS.
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(O "PREDATORY ACTS" MEANS ACTS DI RECTED TOMRD STRANGERS COR
I NDI VI DUALS W TH WHOM A RELATI ONSHI P HAS BEEN ESTABLI SHED OR
PROMOTED FOR THE PRI MARY PURPOSE OF VI CTI M ZATI ON.

(D) "SEXUALLY MOTI VATED' MEANS THAT 1 OF THE PURPOSES FOR
VH CH THE DEFENDANT COW TTED THE CRI ME WAS THE DEFENDANT’ S
SEXUAL GRATI FI CATI ON.

(E) "SEXUALLY VI OLENT OFFENSE" MEANS 1 OR MORE OF THE FOL-
LOW NG COW TTED ON, BEFORE, OR AFTER JANUARY 1, 2002:

(i) FIRST DEGREE CRI M NAL SEXUAL CONDUCT, AS DESCRI BED I N
SECTI ON 520B OF THE M CHI GAN PENAL CODE, 1931 PA 328,
MCL 750. 5208B.

(i) SECOND DEGREE CRI M NAL SEXUAL CONDUCT, AS DESCRIBED IN
SECTI ON 520C OF THE M CH GAN PENAL CODE, 1931 PA 328,
MCL 750. 520C.

(iii) TH RD DEGREE CRI M NAL SEXUAL CONDUCT, AS DESCRI BED I N
SECTI ON 520D OF THE M CHI GAN PENAL CODE, 1931 PA 328,
MCL 750. 520D.

(iv) FOURTH DEGREE CRI M NAL SEXUAL CONDUCT, AS DESCRI BED I N
SECTI ON 520E OF THE M CHI GAN PENAL CODE, 1931 PA 328,
MCL 750. 520E.

(v) ASSAULT WTH I NTENT TO COWM T CRI M NAL SEXUAL CONDUCT,
AS DESCRI BED I N SECTI ON 520G OF THE M CH GAN PENAL CODE, 1931
PA 328, MCL 750. 520G

(vi) A FELONY OFFENSE UNDER FEDERAL LAW OR ANOTHER STATE' S
LAW THAT UNDER THE LAWS OF THI S STATE WOULD BE A SEXUALLY VI OLENT
OFFENSE AS DEFI NED I N THI S SECTI ON.
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(vii) ANOTHER FELONY OFFENSE UNDER THE LAWS OF THI S STATE
THAT AT TRI AL HAS BEEN DETERM NED BEYOND A REASONABLE DOUBT TO
HAVE BEEN SEXUALLY MOTI VATED.

(F) "SEXUALLY VI OLENT PREDATOR' MEANS AN | NDI VI DUAL WHO HAS
BEEN CONVI CTED OF OR CHARGED W TH A SEXUALLY VI OLENT OFFENSE AND
VWHO SUFFERS FROM A MENTAL ABNCORVALI TY OR PERSONALI TY DI SORDER
THAT MAKES THE | NDI VI DUAL LI KELY TO ENGAGE | N PREDATORY ACTS OF
SEXUAL VI OLENCE I'F NOT CONFI NED | N A SECURE FACI LI TY.

SEC. 1061. (1) IF AN AGENCY THAT HAS JURI SDI CTI ON OVER AN
| NDI VI DUAL DESCRI BED | N SECTI ON 1062 DETERM NES THAT THE | NDI VI D-
UAL MAY BE A SEXUALLY VI OLENT PREDATOR, W TH N 3 MONTHS BEFORE
THE ANTI Cl PATED DATE OF THE I NDI VI DUAL’ S RELEASE FROM THE FACI LI -
TY, THE AGENCY SHALL PROVI DE WRI TTEN NOTI FI CATI ON OF THE DATE OF
RELEASE TO THE ATTORNEY GENERAL AND THE MULTI DI SCI PLI NARY TEAM
ESTABLI SHED | N SUBSECTI ON (3).

(2) THE AGENCY W TH JURI SDI CTI ON SHALL | NFORM THE ATTORNEY
GENERAL AND THE MULTI DI SCI PLI NARY TEAM OF ALL OF THE FOLLOW NG

(A) THE I NDI VI DUAL’ S NAME, | DENTI FYI NG FACTCORS, ANTI Cl PATED
FUTURE RESI DENCE, AND OFFENSE HI STORY.

(B) DOCUMENTATI ON OF | NSTI TUTI ONAL ADJUSTMENT AND ANY TREAT-
MENT RECEI VED.

(3) THE DI RECTOR OF THE DEPARTMENT OF CORRECTI ONS SHALL
ESTABLI SH A MJULTI DI SCI PLI NARY TEAM VWH CH MAY | NCLUDE | NDI VI DUALS
FROM OTHER STATE AGENCI ES, TO REVI EW AVAI LABLE RECORDS OF EACH
| NDI VI DUAL REFERRED TO THE TEAM UNDER SUBSECTION (1). WTH' N 30
DAYS AFTER RECEI VI NG NOTI CE UNDER SUBSECTI ON (1), THE
MULTI DI SCI PLI NARY TEAM SHALL ASSESS WHETHER OR NOT THE | NDI VI DUAL
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MEETS THE DEFI NI TI ON OF A SEXUALLY VI OLENT PREDATOR. THE TEAM
SHALL NOTI FY THE ATTORNEY GENERAL OF | TS ASSESSMENT.

(4) THE ATTORNEY CGENERAL SHALL APPO NT A PROSECUTOR S REVI EW
COW TTEE TO REVI EW THE RECORDS OF EACH | NDI VI DUAL REFERRED TO
THE ATTORNEY GENERAL UNDER SUBSECTION (1). THE PROSECUTOR S
REVI EW COMW TTEE SHALL ASSI ST THE ATTORNEY GENERAL | N THE DETER-
M NATI ON OF WHETHER OR NOT THE | NDI VI DUAL MEETS THE DEFI NI TI ON OF
A SEXUALLY VI OLENT PREDATOR. THE ASSESSMENT OF THE MJULTI DI SCI -
PLI NARY TEAM SHALL BE MADE AVAI LABLE TO THE ATTORNEY GENERAL AND
THE PROSECUTOR S REVI EW COW TTEE.

(5) THE AGENCY W TH JURI SDI CTI ON AND | TS EMPLOYEES, MEMBERS
OF THE MULTI DI SCI PLI NARY TEAM MEMBERS OF THE PROSECUTOR S REVI EW
COW TTEE, AND | NDI VI DUALS CONTRACTI NG, APPO NTED, OR VOLUNTEER-

I NG TO PERFORM SERVI CES UNDER THI S CHAPTER ARE | MMUNE FROM
LIABILITY FOR GOOD FAI TH ACTS I'N COVPLI ANCE WTH THI S SECTI ON.

SEC. 1062. WTH N 75 DAYS AFTER THE DATE THE ATTORNEY GEN-
ERAL RECEI VES NOTI CE UNDER SECTI ON 1061, | F THE PROSECUTOR S
REVI EW COMM TTEE APPO NTED I N SECTI ON 1061 HAS DETERM NED THAT
THE | NDI VI DUAL MEETS THE DEFI NI TI ON OF A SEXUALLY VI OLENT PREDA-
TOR, THE ATTORNEY GENERAL MAY FILE A PETI TI ON ALLEA NG THAT AN
I NDI VIDUAL 1S A SEXUALLY VI OLENT PREDATOR AND STATI NG SUFFI Cl ENT
FACTS TO SUPPORT THE ALLEGATION, IF 1 OR MORE OF THE FOLLOW NG
Cl RCUMSTANCES EXI ST:

(A) THE | NDI VI DUAL WAS CONVI CTED OF A SEXUALLY VI OLENT
OFFENSE AND H'S OR HER SENTENCE | S ABOUT TO EXPI RE.
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(B) THE I NDI VI DUAL WAS CHARGED W TH A SEXUALLY VI OLENT
OFFENSE, HAS BEEN DETERM NED TO BE | NCOVPETENT TO STAND TRI AL,
AND |'S ABQUT TO BE RELEASED.

(© THE I NDI VI DUAL HAS BEEN FOUND NOT GUI LTY BY REASON OF
I NSANI TY OF A SEXUALLY VI OLENT OFFENSE AND HE OR SHE | S ABQUT TO
BE RELEASED.

SEC. 1063. (1) UPON THE FI LI NG OF A PETI TI ON UNDER SECTI ON
1062, THE JUDGE SHALL DETERM NE WHETHER PROBABLE CAUSE EXI STS TO
BELI EVE THAT THE | NDI VI DUAL NAMED I N THE PETITION I S A SEXUALLY
VI OLENT PREDATOR. | F THE JUDGE DETERM NES THAT PROBABLE CAUSE
EXI STS, HE OR SHE SHALL ORDER THAT THE | NDI VI DUAL BE TAKEN | NTO
CUSTQDY.

(2) WTHIN 72 HOURS AFTER AN | NDI VIDUAL IS TAKEN | NTO CUS-
TODY UNDER SUBSECTI ON (1), THE COURT SHALL PROVI DE THE | NDI VI DUAL
W TH NOTI CE OF, AND AN OPPORTUNI TY TO APPEAR | N PERSON AT, A
HEARI NG TO CONTEST PROBABLE CAUSE AS TO WHETHER THE DETAI NED
I NDI VI DUAL |'S A SEXUALLY VI OLENT PREDATOR. AT THE HEARI NG THE
STATE MAY RELY UPON THE PETI TI ON AND SUPPLEMENT | T WTH ADDI -

TI ONAL DOCUMENTARY EVI DENCE OR LI VE TESTI MONY. THE COURT SHALL
DO BOTH OF THE FOLLOW NG

(A) VERI FY THE DETAI NED | NDI VI DUAL" S | DENTI TY.

(B) DETERM NE WHETHER PROBABLE CAUSE EXI STS TO BELI EVE THAT
THE INDI VIDUAL IS A SEXUALLY VI OLENT PREDATOR

(3) AT THE PROBABLE CAUSE HEARI NG, THE DETAI NED | NDI VI DUAL
HAS THE FOLLOW NG RI GHTS:

(A) TO BE REPRESENTED BY COUNSEL.
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(B) TO PRESENT EVI DENCE ON HI' S OR HER BEHALF.

(©) TO CROSS- EXAM NE W TNESSES WHO TESTI FY AGAI NST HI M OR
HER.

(D) TO VI EW AND COPY ALL PETI TI ONS AND REPORTS I N THE COURT
FI LE.

(4) I'F THE COURT DETERM NES THAT PROBABLE CAUSE EXI STS THAT
THE INDI VIDUAL IS A SEXUALLY VI OLENT PREDATOR, THE COURT SHALL
ORDER THAT THE | NDI VI DUAL BE TRANSFERRED TO THE CENTER FOR FOREN-
SI C PSYCHI ATRY FOR AN EVALUATI ON AS TO WHETHER THE | NDI VI DUAL | S
A SEXUALLY VI OLENT PREDATOR.

SEC. 1064. (1) NOTI MORE THAN 60 DAYS AFTER THE COWVPLETI ON
OF A HEARI NG UNDER SECTI ON 1063, THE COURT SHALL CONDUCT A TRI AL
TO DETERM NE WHETHER THE | NDI VI DUAL | S A SEXUALLY VI OLENT
PREDATOR. THE | NDI VI DUAL, THE ATTORNEY GENERAL, OR THE COURT HAS
THE RI GHAT TO DEMAND THAT THE TRI AL BE BEFORE A JURY. | F NO JURY
DEMAND IS MADE, THE TRI AL SHALL BE BEFORE THE COURT. THE TRI AL
MAY BE CONTI NUED UPON THE REQUEST OF ElI THER PARTY AND A SHOW NG
OF GOOD CAUSE, OR BY THE COURT ON I TS OWN MOTI ON I N THE DUE
ADM NI STRATI ON OF JUSTI CE, AND | F THE RESPONDENT W LL NOT BE SUB-
STANTI ALLY PREJUDI CED.

(2) AT ALL STAGES OF THE PROCEEDI NGS UNDER THI S CHAPTER, AN
I NDI VI DUAL SUBJECT TO THI S CHAPTER IS ENTI TLED TO THE ASSI STANCE
OF COUNSEL. | F THE INDIVIDUAL IS | NDI GENT, THE COURT SHALL
APPO NT COUNSEL TO ASSI ST H M OR HER.

(3) I'F AN INDI VIDUAL |'S SUBJECTED TO AN EXAM NATI ON UNDER
TH' S CHAPTER, HE OR SHE MAY RETAI N AN EXPERT OR PROFESSI ONAL
PERSON OF H'S OR HER CHO CE TO PERFORM AN EXAM NATION ON H' S OR
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HER BEHALF. THE SELECTED EXPERT OR PROFESS|I ONAL PERSON SHALL BE
PERM TTED TO HAVE REASONABLE ACCESS TO THE | NDI VI DUAL FOR THE
PURPOSE OF THE EXAM NATI ON, AND TO ALL RELEVANT MEDI CAL AND PSY-
CHOLOG CAL RECORDS AND REPCORTS. |F THE INDI VI DUAL IS | NDI GENT,
THE COURT SHALL, UPON THE | NDI VI DUAL" S REQUEST, ASSI ST THE | NDI -
VI DUAL | N OBTAI Nl NG AN EXPERT OR PROFESS|I ONAL PERSON TO PERFORM
AN EXAM NATI ON OR PARTI Cl PATE IN THE TRIAL ON THE I NDI VI DUAL’ S
BEHALF.

SEC. 1065. (1) THE COURT OR JURY SHALL DETERM NE I N THE
PROCEEDI NGS UNDER THI S CHAPTER WHETHER, BEYOND A REASONABLE
DOUBT, THE INDI VIDUAL IS A SEXUALLY VI OLENT PREDATOR | F THE
STATE ALLEGES THAT THE PRI OR SEXUALLY VI OLENT OFFENSE THAT FORMS
THE BASI S FOR THE PETI TI ON FOR COW TMENT WAS AN ACT THAT WAS
SEXUALLY MOTI VATED, THE STATE SHALL PROVE BEYOND A REASONABLE
DOUBT THAT THE ALLEGED ACT WAS SEXUALLY MOTI VATED.

(2) I'F THE COURT OR JURY DETERM NES THAT THE I NDI VIDUAL IS A
SEXUALLY VI OLENT PREDATOR, THE | NDI VI DUAL SHALL BE COWM TTED TO
THE CUSTODY OF THE DEPARTMENT IN A SECURE FACI LI TY FOR CONTRQL,
CARE, AND TREATMENT UNTIL THE | NDI VI DUAL" S MENTAL ABNORMALI TY OR
PERSONALI TY DI SORDER HAS SO CHANGED THAT I T IS SAFE FOR THE | NDI -
VI DUAL TO BE AT LARGE. THE CONTROL, CARE, AND TREATMENT SHALL BE
PROVI DED AT A FACI LI TY OPERATED BY THE DEPARTMENT. THE FACILITY
SHALL NOT BE LOCATED ON THE GROUNDS OF A STATE MENTAL FACILITY OR
REG ONAL HABI LI TATI ON CENTER UNLESS THE DEPARTMENT OF CORRECTI ONS
CERTI FI ES THAT THE FACI LI TY IS SUFFI Cl ENTLY SECURE FOR THI S
POPULATI ON.  THE | NDI VI DUAL SHALL BE SEGREGATED AT ALL TI MES FROM
OTHER PATI ENTS UNDER THE SUPERVI SI ON OF THE DEPARTMENT. THE
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I NVOLUNTARY DETENTI ON OR COVM TMENT OF | NDI VI DUALS UNDER THI S
CHAPTER SHALL CONFORM TO CONSTI TUTI ONAL REQUI REMENTS FOR CARE AND
TREATMENT.

(3) I'F THE COURT OR JURY IS NOT SATI SFI ED BEYOND A REASON-
ABLE DOUBT THAT THE | NDI VI DUAL | S A SEXUALLY VI OLENT PREDATOR,
THE COURT SHALL ORDER THE | NDI VI DUAL’ S RELEASE

(4) UPON A M STRIAL, THE COURT SHALL ORDER THAT THE | NDI VI D-
UAL BE HELD AT AN APPROPRI ATE SECURE FACI LI TY, | NCLUDI NG BUT NOT
LIMTED TO, A COUNTY JAIL, UNTIL ANOTHER TRI AL | S CONDUCTED. A
SUBSEQUENT TRI AL FOLLON NG A M STRI AL SHALL BE HELD W THI N 90
DAYS AFTER THE PREVI QUS TRI AL, UNLESS THE SUBSEQUENT TRI AL IS
CONTI NUED | N ACCORDANCE W TH THI' S SECTI ON.

SEC. 1066. (1) IF THE I ND VI DUAL NAMED I N THE PETI TI ON
FI LED UNDER SECTI ON 1062 HAS BEEN FOUND | NCOVPETENT TO STAND
TRIAL, AND | S ABOQUT TO BE OR HAS BEEN RELEASED | N ACCORDANCE W TH
SECTI ON 1044, THE COURT SHALL FI RST HEAR EVI DENCE AND DETERM NE
VWHETHER THE | NDI VI DUAL COMM TTED THE ACT CHARGED | F THE COURT DI D
NOT ENTER A FI NDI NG PRI OR TO DI SM SSAL UNDER SECTI ON 1044 THAT
THE | NDI VI DUAL COW TTED THE ACT CHARGED. THE HEARI NG ON THI S
| SSUE SHALL COVPLY W TH ALL THE PROCEDURES SPECI FI ED IN TH S
CHAPTER. THE RULES OF EVI DENCE APPLI CABLE I N A CRI M NAL CASE
APPLY TO A TRIAL UNDER THI S SECTI ON, AND THE | NDI VI DUAL HAS ALL
CONSTI TUTI ONAL RI GHTS AVAI LABLE TO A DEFENDANT AT A CRI M NAL
TRI AL, OTHER THAN THE RI GHT NOT TO BE TRI ED WHI LE | NCOVPETENT.

(2) AFTER HEARI NG EVI DENCE ON THE | SSUE, THE COURT SHALL
MAKE SPECI FI C FI NDI NGS ON WHETHER THE | NDI VI DUAL COW TTED THE
ACT CHARGED, THE EXTENT TO VWH CH THE | NDI VI DUAL" S | NCOVPETENCE OR
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DEVELOPMENTAL DI SABI LI TY AFFECTED THE OQUTCOME OF THE HEARI NG
| NCLUDI NG | TS EFFECT ON THE I NDI VIDUAL’ S ABI LI TY TO CONSULT W TH
AND ASSI ST COUNSEL AND TO TESTIFY IN H'S OR HER OWN BEHALF, THE
EXTENT TO VWH CH THE EVI DENCE COULD BE RECONSTRUCTED W THOUT THE
ASSI STANCE OF THE | NDI VI DUAL, AND THE STRENGIH OF THE
PROSECUTI ON'S CASE. | F, AFTER THE CONCLUSI ON OF THE HEARI NG ON
TH' S | SSUE, THE COURT FI NDS, BEYOND A REASONABLE DOUBT, THAT THE
I NDI VI DUAL COW TTED THE ACT CHARGED, THE COURT SHALL ENTER A
FI NAL ORDER, APPEALABLE BY THE | NDI VI DUAL, ON THAT | SSUE, AND MAY
CONSI DER WHETHER THE | NDI VI DUAL SHOULD BE COMM TTED UNDER SECTI ON
1065.

SEC. 1067. (1) AN IND VIDUAL COVWM TTED UNDER THI S CHAPTER
SHALL BE EXAM NED AT LEAST ONCE EACH YEAR  THE | NDI VI DUAL MNAY
RETAIN OR, IF HE OR SHE IS | NDI GENT AND SO REQUESTS, THE COURT
MAY APPO NT A QUALI FI ED EXPERT OR OTHER PROFESSI ONAL PERSON TO
EXAM NE HMOR HER. THE EXPERT OR PROFESSI ONAL PERSON SHALL HAVE
ACCESS TO ALL RECORDS CONCERNI NG THE | NDI VI DUAL. THE DEPARTMENT
SHALL PROVI DE AN ANNUAL REPORT TO THE COURT THAT COWM TTED THE
| NDI VI DUAL UNDER THI S CHAPTER.

(2) THE COURT SHALL CONDUCT AN ANNUAL REVI EW OF THE STATUS
OF THE COWM TTED | NDI VI DUAL.

(3) THE I NDI VI DUAL NMAY PETI TI ON THE COURT FOR DI SCHARGE AT A
HEARI NG HELD UNDER THI S SECTI ON.

SEC. 1068. (1) IF THE DI RECTOR OF THE DEPARTMENT OR THE
D RECTOR OF THE FACI LI TY WHERE THE | NDI VI DUAL HAS BEEN COWM TTED
DETERM NES THAT THE [ NDI VI DUAL’ S MENTAL ABNCRVALI TY HAS CHANGED
SO THAT THE I NDI VI DUAL |'S NOT LI KELY TO COWM T SEXUALLY VI OLENT
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OFFENSES | F RELEASED, THE DI RECTOR OF THE DEPARTMENT OR THE
D RECTOR OF THE FACI LI TY SHALL AUTHORI ZE THE | NDI VI DUAL TO PETI -
TION THE COURT FOR RELEASE. THE PETI TI ON SHALL BE SERVED UPON
THE COURT AND THE ATTORNEY GENERAL.

(2) THE COURT SHALL ORDER A HEARI NG TO BE HELD WTHI N 30
DAYS AFTER THE COURT RECEI VES A PETI TI ON FOR RELEASE. THE ATTOR-
NEY GENERAL SHALL REPRESENT THE STATE AND HAS THE RI GHT TO HAVE
THE PETI TI ONER EXAM NED BY AN EXPERT OR PROFESSI ONAL PERSON OF
THE ATTORNEY GENERAL' S CHO CE.

(3) THE HEARI NG HELD UNDER SUBSECTI ON (2) SHALL BE BEFORE A
JURY | F DEMANDED BY EI THER THE PETI TI ONER OR THE ATTORNEY
GENERAL. THE ATTORNEY FOR THE STATE HAS THE BURDEN OF PROVI NG
BEYOND A REASONABLE DOUBT THAT THE PETI TI ONER S MENTAL ABNORVAL-
| TY OR PERSONALI TY DI SORDER REMAI NS SO THAT THE PETI TI ONER IS NOT
SAFE TO BE AT LARCGE AND THAT IF DI SCHARCGED | S LI KELY TO COW T
SEXUALLY VI OLENT OFFENSES.

SEC. 1069. (1) NOTW THSTANDI NG SECTI ON 1068, AN | NDI VI DUAL
MAY PETI TI ON THE COURT FOR DI SCHARGE W THOUT THE APPROVAL OF THE
DI RECTOR OF THE DEPARTMENT OR THE DI RECTOR OF THE FACILITY. THE
DI RECTOR OF THE DEPARTMENT SHALL PROVI DE THE COW TTED | NDI VI DUAL
W TH AN ANNUAL WRI TTEN NOTI CE OF THE | NDI VI DUAL" S RI GHT TO PETI -
TION THE COURT FOR RELEASE OVER THE DEPARTMENT DI RECTOR S OR
FACILITY DI RECTOR S OBJECTI ON. THE NOTI CE SHALL CONTAI N A WAI VER
OF THE RIGHT TO PETI TION. THE DI RECTOR OF THE DEPARTMENT SHALL
FORWARD THE NOTI CE AND WAl VER FORM TO THE COURT W TH THE ANNUAL
REPORT REQUI RED UNDER SECTI ON 1067.
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(2) I'F THE | NDI VI DUAL DOES NOT AFFI RVATI VELY WAI VE THE RI GHT
TO PETI TION, THE COURT SHALL SET A SHOW CAUSE HEARI NG TO
DETERM NE VWHETHER FACTS EXI ST THAT WARRANT A HEARI NG ON VWHETHER
THE I NDI VI DUAL’ S CONDI TI ON HAS SO CHANGED THAT IT IS SAFE FOR THE
I NDI VI DUAL TO BE AT LARGE. THE COWM TTED | NDI VI DUAL HAS A RI GHT
TO HAVE AN ATTORNEY REPRESENT H M OR HER AT THE SHOW CAUSE HEAR-
I NG BUT IS NOT' ENTI TLED TO BE PRESENT AT THE SHOW CAUSE HEARI NG
| F THE COURT AT THE SHOW CAUSE HEARI NG DETERM NES THAT PROBABLE
CAUSE EXI STS TO BELI EVE THAT THE | NDI VI DUAL” S MENTAL ABNORMALI TY
HAS SO CHANGED THAT I'T IS SAFE FOR THE | NDI VI DUAL TO BE AT LARGE
AND W LL NOT ENGAGE | N SEXUALLY VI OLENT OFFENSES | F DI SCHARGED,
THEN THE COURT SHALL SET A HEARI NG ON THE | SSUE. THE COWM TTED
I NDI VI DUAL |'S ENTI TLED TO BE PRESENT AT THE HEARI NG AND HAS THE
BENEFI T OF ALL CONSTI TUTI ONAL PROTECTI ONS THAT WERE AFFORDED TO
H M OR HER AT THE I NI TI AL COVW TMENT PROCEEDI NG THE ATTORNEY
GENERAL SHALL REPRESENT THE STATE AND HAS A RI GHT TO DEMAND A
JURY TRIAL AND TO HAVE THE COW TTED | NDI VI DUAL EVALUATED BY
EXPERTS CHOSEN BY THE STATE. THE COWM TTED I NDI VI DUAL HAS THE
RI GHT TO HAVE AN EXPERT EVALUATE HM OR HER ON H S OR HER
BEHALF. THE COURT SHALL APPO NT AN EXPERT |F THE | NDI VI DUAL 1S
| NDI GENT AND REQUESTS AN APPO NTMENT. THE ATTORNEY FOR THE STATE
HAS THE BURDEN OF PROVI NG BEYOND A REASONABLE DOUBT THAT THE COM
M TTED | NDI VI DUAL’ S MENTAL ABNCRVALI TY HAS NOT CHANGED AND THAT
T 1S NOT SAFE FOR THE | NDI VI DUAL TO BE AT LARGE AND | F RELEASED,
THE I NDI VI DUAL W LL ENGAGE | N SEXUALLY VI OLENT OFFENSES.

SEC. 1070. NOTH NG IN TH' S CHAPTER PROHI BI TS AN | NDI VI DUAL
FROM FI LI NG A PETI TI ON FOR DI SCHARGE | N ACCORDANCE W TH THI S
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CHAPTER. | F AN I NDI VI DUAL HAS PREVI QUSLY FI LED A PETI TI ON FOR
DI SCHARGE W THOUT THE DEPARTMENT DI RECTOR' S OR FACI LI TY
Dl RECTOR S APPROVAL AND THE COURT DETERM NED, ElI THER UPON REVI EW
OF THE PETI TION OR FOLLON NG A HEARI NG THAT THE PETI TI ONER S
PETI TI ON WAS FRI VOLOUS OR THAT THE PETI TIONER S CONDI TI ON HAD NOT
SO CHANGED SO THAT I T I'S SAFE FOR THE I NDI VI DUAL TO BE AT LARCE,
THE COURT SHALL DENY THE SUBSEQUENT PETI TI ON UNLESS THE PETI TI ON
CONTAI NS FACTS UPON VWHI CH A COURT COULD FI ND THAT THE CONDI TI ON
OF THE PETI TI ONER HAD SO CHANGED THAT A HEARI NG WAS WARRANTED.
UPON RECEI PT OF A FI RST OR SUBSEQUENT PETI TI ON FROM A COW TTED
I NDI VI DUAL W THOUT THE DEPARTMENT DI RECTOR' S OR FACILITY
DI RECTOR S APPROVAL, THE COURT SHALL REVI EW THE PETI TI ON AND
DETERM NE | F THE PETI TION | S BASED UPON FRI VOLOUS GROUNDS AND I F
SO SHALL DENY THE PETI TI ON W THOUT A HEARI NG

SEC. 1071. THE DEPARTMENT IS RESPONSI BLE FOR ALL COSTS
RELATED TO THE EVALUATI ON AND TREATMENT OF | NDI VI DUALS COWM TTED
TO I TS CUSTODY UNDER A PROVI SION OF THI S CHAPTER. THE DEPARTNMENT
MAY OBTAI N REI MBURSEMENT | N ACCORDANCE W TH CHAPTER 8 FOR THE
COST AND CARE OF TREATMENT OF | NDI VI DUALS COMM TTED TO I TS
CUSTQDY.

SEC. 1072. (1) IN ADDI TION TO OTHER | NFORVMATI ON REQUI RED TO
BE RELEASED UNDER THI S CHAPTER, THE DEPARTMENT SHALL RELEASE REL-
EVANT | NFORVATI ON THAT | S NECESSARY TO PROTECT THE PUBLI C CON-
CERNI NG A SPECI FI C SEXUALLY VI OLENT PREDATOR COW TTED UNDER THI S
CHAPTER.

(2) BEFORE RELEASI NG AN | NDI VI DUAL COW TTED UNDER THI S
CHAPTER, THE DEPARTMENT SHALL G VE WRI TTEN NOTI CE OF THE RELEASE

01735’ 01



© 00 N oo o B~ W N P

N RN NN N NN NP P P P P P P PP
~ o 00 W N P O © 0N O 0o M W N P O

13

TO ANY VICTIM OF THE I NDI VIDUAL' S ACTIVITIES OR CRIME WHO | S
ALI VE AND WHOSE ADDRESS | S KNOMWN TO THE DEPARTMENT. | F THE
VICTIM | S DECEASED, WRI TTEN NOTI CE SHALL BE G VEN TO THE VICTIM S
FAMLY IF THE FAM LY S ADDRESS | S KNOWN TO THE DEPARTMENT.
FAI LURE TO NOTI FY IS NOT' A REASON FOR POSTPONEMENT OF RELEASE.

(3) THI'S SECTI ON DCES NOT CREATE A CAUSE OF ACTI ON AGAI NST
THE STATE OR AN EMPLOYEE OF THE STATE ACTI NG WTH N THE SCOPE OF
H S OR HER EMPLOYMENT AS A RESULT OF THE FAI LURE TO NOTI FY I N
ACCORDANCE W TH THI' S SECTI ON.

SEC. 1073. (1) THE PROSECUTI NG ATTORNEY SHALL FILE A SPE-
Cl AL ALLEGATI ON OF SEXUAL MOTI VATI ON W TH N 10 DAYS AFTER
ARRAI GNMVENT | N EVERY CRI M NAL CASE OTHER THAN PROSECUTI ON FOR A
SEXUALLY VI OLENT OFFENSE | F SUFFI CI ENT ADM SSI BLE EVI DENCE EXI STS
THAT, WHEN CONSI DERED W TH THE MOST PLAUSI BLE, REASONABLY FORE-
SEEABLE DEFENSE THAT COULD BE RAI SED UNDER THE EVI DENCE, WOULD
JUSTI FY A FI NDI NG OF SEXUAL MOTI VATI ON BY A REASONABLE AND OBJEC-
TI' VE FACT FI NDER.

(2) INACRMNAL CASE I N WH CH A SPECI AL ALLEGATI ON HAS
BEEN FI LED UNDER SUBSECTI ON (1), THE STATE HAS THE BURDEN OF
PROVI NG BEYOND A REASONABLE DOUBT THAT THE ACCUSED COWM TTED THE
CRIME WTH A SEXUAL MOTI VATI ON. THE COURT SHALL MAKE A FI NDI NG
OF FACT OF WHETHER OR NOT A SEXUAL MOTI VATI ON WAS PRESENT AT THE
TIME OF THE COM SSION OF THE CRIME. | F THE TRIAL | S BY JURY,
THE JURY, IF IT FINDS THE DEFENDANT GUI LTY, SHALL ALSO FIND A
SPECI AL VERDI CT AS TO WHETHER OR NOT THE DEFENDANT COWM TTED THE
CRIME WTH A SEXUAL MOTI VATI ON.  THE FI NDI NG REQUI RED UNDER THI S
SUBSECTI ON DOES NOT' APPLY TO A SEXUALLY VI OLENT OFFENSE.
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(3) THE PROSECUTI NG ATTORNEY SHALL NOT W THDRAW THE SPECI AL
ALLEGATI ON OF SEXUAL MOTI VATI ON W THOUT APPROVAL OF THE COURT
THROUGH AN ORDER OF DI SM SSAL OF THE SPECI AL ALLEGATI ON. THE
COURT SHALL NOT DI SM SS THE SPECI AL ALLEGATI ON UNLESS | T FI NDS
THAT AN ORDER OF DI SM SSAL | S NECESSARY TO CORRECT AN ERROR I N
THE I NI TI AL CHARG NG DECI SI ON OR UNLESS THERE ARE EVI DENTI ARY
PROBLEMS THAT MAKE PROVI NG THE SPECI AL ALLEGATI ON DOUBTFUL

SEC. 1074. PSYCHOLOGE CAL REPORTS, DRUG AND ALCOHOL REPORTS,
TREATMENT RECORDS, REPORTS OF THE CENTER FOR FORENS| C PSYCHI ATRY,
MEDI CAL RECORDS, OR VI CTI M | MPACT STATEMENTS THAT HAVE BEEN SUB-
M TTED TO THE COURT OR ADM TTED | NTO EVI DENCE UNDER THI S CHAPTER
ARE PART OF THE RECORD BUT SHALL BE SEALED AND OPENED ONLY AS
ORDERED BY THE COURT OR AS PROVIDED IN TH S CHAPTER
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