SENATE BILL No. 351
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SENATE BILL No. 351

March 21, 2001, Introduced by Senators STEIL, DUNASKISS, HAMMERSTROM, NORTH,
DINGELL and SHUGARS and referred to the Committee on Economic Development,
International Trade and Regulatory Affairs.

A bill to anend 1980 PA 299, entitled
"Qccupational code,"
by anmendi ng sections 2411 and 2412 (MCL 339. 2411 and 339. 2412),
section 2411 as anended by 1991 PA 166 and section 2412 as
anended by 1980 PA 496.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 2411. (1) A conplaint filed —as—prescribed—+n— UNDER
THIS SECTION OR article 5, OR BOTH, shall be nmade within 18
nont hs after conpl etion, occupancy, or purchase, whichever occurs
| ater, of a residential structure or a conbination of residential
and commerci al structure.

(2) Alicensee or applicant who comrits 1 or nore of the
foll owi ng shall be subject to the penalties set forth in
article 6:
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(a) Abandonnment without |egal excuse of a contract,
construction project, or operation engaged in or undertaken by
the |icensee.

(b) Diversion of funds or property received for prosecution
or conpletion of a specific construction project or operation, or
for a specified purpose in the prosecution or conpletion of a
construction project or operation, and the funds or property
application or use for any other construction project or opera-
tion, obligation, or purposes.

(c) Failure to account for or remt noney conming into the
person’ s possessi on which bel ongs to ot hers.

(d) Awllful departure fromor disregard of plans or speci-
fications in a material respect and prejudicial to another, wth-
out consent of the owner or an authorized representative and
wi t hout the consent of the person entitled to have the particul ar
construction project or operation conpleted in accordance with
t he pl ans and specifications.

(e) Awllful violation of the building | aws of the state or
of a political subdivision of the state.

(f) I'n a naintenance and alteration contract, failure to
furnish to a | ender the purchaser’s signed conpletion certificate
execut ed upon conpletion of the work to be performed under the
contract.

(g) If alicensed residential builder or licensed residen-
tial maintenance and alteration contractor, failure to notify the
departnment within 10 days of a change in the control or direction

of the business of the |icensee resulting froma change in the
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| icensee’s partners, directors, officers, or trustees, or a
change in the control or direction of the business of the
|l i censee resulting fromany other occurrence or event.

(h) Failure to deliver to the purchaser the entire agreenent
of the parties including finance and any other charge arising out
of or incidental to the agreenment when the agreenent involves
repair, alteration, or addition to, subtraction from inprovenent
of, wecking of, or denolition of a residential structure or com
bi nati on of residential and commercial structure, or building of
a garage, or laying of concrete on residential property, or nanu-
facture, assenbly, construction, sale, or distribution of a resi-
dential or conbination residential and conmmercial structure which
is prefabricated, preassenbled, precut, packaged, or shel
housi ng.

(i) I'f a salesperson, failure to pay over imredi ately upon
recei pt noney received by the sal esperson, in connection with a
transaction governed by this article to the residential builder
or residential maintenance and alteration contractor under whom
t he sal esperson is |icensed.

(j) Aiding or abetting an unlicensed person to evade this
article, or knowi ngly conbining or conspiring with, or acting as
agent, partner, or associate for an unlicensed person, or allow
ing one’s license to be used by an unlicensed person, or acting
as or being an ostensible licensed residential builder or
i censed residential maintenance and alteration contractor for an

undi scl osed person who does or shall control or direct, or who
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may have the right to control or direct, directly or indirectly,
the operations of a |licensee.

(k) Acceptance of a comm ssion, bonus, or other val uable
consideration by a sal esperson for the sale of goods or the per-
formance of service specified in the article froma person other
than the residential builder or residential maintenance and
alteration contractor under whomthe person is |icensed.

(1) Becom ng insolvent, filing a bankruptcy action, becom ng
subject to a receivership, assigning for the benefit of credi-
tors, failing to satisfy judgnents or liens, or failing to pay an
obligation as it becones due in the ordinary course of business.

(m Poor workmanshi p or workmanship not neeting the stan-
dards of the customor trade verified by a building code enforce-
ment official.

(3) The departnent shall suspend or revoke the |icense of a
person |icensed under this article whose failure to pay a lien
claimant results in a paynent being nade fromthe honeowner con-

struction lien recovery fund pursuant to the construction |ien

5701101 to 5701305 of the M-echigan—Conmpited—tans— 1980 PA 497,
MCL 570. 1101 TO 570. 1305, regardl ess of whether the person was

perform ng services as a licensee under this article; under the

electrical adm nistrati ve act, —Act—No—217of the Public Actsof

M-eht-gan—Conmptted—taws— 1956 PA 217, MCL 338.881 TO 338.892; or

under Ac NO- 66—0 re—Pun c—ActsS—o 929 as—afenteo pbet
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PA 266, MCL 338.901 TO 338.917. The —t+icense— DEPARTMENT shal
not —be—renewedrnor—shat-t— RENEWA LI CENSE OR | SSUE a new | icense
—be—+ssued— until the |icensee has repaid in full to the fund the

anount paid out plus the costs of litigation and interest at the

rate set by section 6013 of the revised judicature act of 1961,

tHon—600-6013—of theM-echigan—Conmpited—tans— 1961 PA 236,
MCL 600. 6013.

(4) The departnent shall conduct a review upon notice by the
departnment of —pubtHe— COMWUNITY health that the |icensee has

vi ol ated the asbestos abatenment contractors |icensing act, —Act

theM-echigan—Conpited—taws—and— 1986 PA 135, MCL 338. 3101 TO
338.3319. THE DEPARTMENT may suspend or revoke that person’s

license for a knowi ng violation of thoese—aects— THE ASBESTOS
ABATEMENT CONTRACTORS LI CENSI NG ACT, 1986 PA 135, MCL 338. 3101 TO
338. 3319.

(5) NOTW THSTANDI NG ARTI CLE 5, THE FOLLOW NG APPLY TO ADM N-
| STRATI VE PROCEEDI NGS REGARDI NG WORKMANSHI P UNDER SUBSECTI ON
(2)(M:

(A) A COVPLAI NT SUBM TTED BY AN OANNER SHALL DESCRI BE I N
VRI TI NG TO THE SATI SFACTI ON OF THE DEPARTMENT THE FACTUAL BASI S
FOR THE ALLEGATI ON AND THE PROPOSED ACTI ON NECESSARY TO CORRECT
OR REMEDY THE CONDI TI ONS DESCRI BED | N THE COVPLAI NT.
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(B) THE DEPARTMENT SHALL PRESUME THE | NNOCENCE OF THE
LI CENSEE THROUGHOUT THE PROCEEDI NG UNTI L THE ADM NI STRATI VE LAW
HEARI NG EXAM NER FI NDS OTHERW SE I N A DETERM NATI ON OF FI NDI NGS
OF FACT AND CONCLUSI ONS OF LAW UNDER ARTI CLE 5. THE LI CENSEE HAS
THE BURDEN OF REFUTI NG EVI DENCE SUBM TTED BY A PERSON DURI NG THE
ADM NI STRATI VE HEARI NG THE LI CENSEE ALSO HAS THE BURDEN OF
PROOF REGARDI NG THE REASON DEFI Cl ENCI ES WERE NOT CORRECTED.

(© THE DEPARTMENT SHALL PROVI DE TO THE LI CENSEE A COPY COF
THE COVPLAI NT BY CERTIFIED MAIL WTHI N 30 DAYS AFTER RECEI PT OF
THE COVPLAI NT BY THE DEPARTMENT. FAI LURE OF THE DEPARTMENT TO
SEND A COPY OF THE COVPLAI NT W THI N THE 30- DAY PERI OD | NVALI DATES
THE COVPLAI NT.

(D) THE DEPARTMENT SHALL NOT | NI TI ATE A PROCEEDI NG AGAI NST A
LI CENSEE UNDER THI S SUBSECTI ON I N THE CASE OF A LI CENSEE WHO CON-
TRACTUALLY PROVI DES FOR AN ALTERNATE DI SPUTE RESOLUTI ON PROCEDURE
THAT HAS NOT BEEN UTI LI ZED AND COVPLETED UNLESS I'T | S DETERM NED
THAT THE LI CENSEE HAS NOT COWVPLI ED WTH A DECI SI ON OR ORDER
| SSUED AS A RESULT OF THAT ALTERNATE DI SPUTE RESOLUTI ON PROCEDURE
OR THAT ALTERNATE DI SPUTE RESOLUTI ON PROCEDURE WAS NOT FULLY COw
PLETED W THI N 90 DAYS AFTER THE FI LI NG OF THE COMPLAI NT W TH THE
DEPARTMENT.

(E) THE COVPLAI NANT SHALL DEMONSTRATE I N A MANNER ACCEPTABLE
TO THE DEPARTMENT THAT NOTI CE HAS BEEN PROVI DED TO THE LI CENSEE
DESCRI BI NG REASONABLE TI MES AND DATES THAT THE RESI DENTI AL STRUC-
TURE WAS ACCESSI BLE FOR ANY NEEDED REPAI RS AND PROOF ACCEPTABLE
TO THE DEPARTMENT THAT THE REPAI RS WERE NOT MADE W THI N 60 DAYS
AFTER THE SENDI NG OF THE NOTICE. TH' S SUBDI VI SI ON DOES NOT APPLY
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WHERE THE DEPARTMENT DETERM NES A NECESSI TY TO SAFEGUARD THE
STRUCTURE OR TO PROTECT THE OCCUPANT' S HEALTH AND SAFETY AND, I N
SUCH CASE, THE DEPARTMENT MAY UTI LI ZE ANY REMEDY AVAI LABLE UNDER
SECTI ON 504(3) (A) THROUGH (D).

(F) IIN THE CASE WHERE THE OANER AND LI CENSEE HAVE AGREED
CONTRACTUALLY ON MUTUALLY ACCEPTABLE PERFORMANCE GUI DELI NES
RELATI NG TO WORKMANSHI P, THE DEPARTMENT SHALL CONSI DER THOSE
GUI DELI NES | N | TS EVALUATI ON OF A COWMPLAI NT.

Sec. 2412. (1) A person or qualifying officer for a corpo-
ration or nenber of a residential builder or residential mainte-
nance and alteration contractor shall not bring or maintain an
action in a court of this state for the collection of conpensa-
tion for the performance of an act or contract for which a
license is required by this article wi thout alleging and proving
that the person was |icensed under this article during the per-
formance of the act or contract.

(2) FAILURE OF THE PERSON BRI NG NG A COVPLAI NT AGAI NST A
LI CENSEE TO UTI LI ZE TO COVPLETI ON A CONTRACTUALLY PROVI DED ALTER-
NATE DI SPUTE RESOLUTI ON PROCEDURE SHALL BE AN AFFI RVATI VE DEFENSE
TO AN ACTI ON BROUGHT I N A COURT OF THI S STATE AGAI NST A LI CENSEE
UNDER THI' S ARTI CLE.
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