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SENATE BILL No. 406

April 19, 2001, Introduced by Senator SCHUETTE and referred to the Committee on
Judiciary.

A Dbill to anmend 1980 PA 497, entitled
"Construction lien act,"
by amendi ng section 110 (MCL 570.1110), as anended by 1982 PA
17.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 110. (1) A contractor shall provide a sworn statenent
to the owner or |essee in each of the follow ng circunstances:

(a) When paynent is due to the contractor fromthe owner or
| essee or when the contractor requests paynent fromthe owner or
| essee.

(b) When a demand for the sworn statenent has been nmade by
or on behal f of the owner or |essee.

(2) A subcontractor shall provide a sworn statenment to the
owner or |essee when a dermand for the sworn statenment has been

made by or on behalf of the owner or |essee.
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(3) A subcontractor shall provide a sworn statenment to the
contractor when paynent is due to the subcontractor fromthe con-
tractor or when the subcontractor requests paynent fromthe
contractor.

(4) The sworn statenment shall |ist each subcontractor and
supplier with whomthe person issuing the sworn statenent has
contracted relative to the inprovenent to the real property. The
sworn statenment shall contain a |list of |aborers with whomthe
person issuing the sworn statenent has contracted relative to the
i nprovenent to the real property and for whom paynent for wages
or fringe benefits and wi thhol di ngs are due but unpaid and the
item zed amount of such wages or fringe benefits and
wi t hhol di ngs. The sworn statenent shall be in substantially the

foll owing form

SWORN STATEMENT

State of M chigan)
SS.
County of ....... )

............ ( DEPONENT), being —duty— sworn, —deposes—and
says— STATES THE FOLLOW NG

—Fhat— ...... ... is the (contractor) (subcontractor) for an
i nprovenent to the foll owi ng —deseribed— real property —situated—

in ............ County, M chigan, described as follows:

(insert legal description of property)
—Fhat—the— THE following is a statenent of each
subcontractor and supplier, and | aborer — for —which—+t+aborer

the— WHOM paynent of wages or fringe benefits and wi thholdings is

01930’ 01



oo~y O O~ W N P

17
18
19
20
21
22
23
24
25
26
27
28
29
30

3
due but unpaid, with whomthe (contractor) (subcontractor) has
(contracted) (subcontracted) for performance under the contract
with the owner or | essee —thereof— OF THE PROPERTY, and —that—
the anmounts due to the persons as of the date —hereef— OF TH' S

STATEMENT are correctly and fully set forth opposite their names:

—as—fotows—
Nane of
subcon- Bal ance Ampunt of
tractor, Type of to | aborer
supplier, inprove- Tot al Amount Amount conpl et ewages due
or ment contract already currently (op- but
| aborer furnished price pai d oW ng tional) unpaid

Total s

(Sonme columms are not applicable to all persons |isted)

—Fhat—the— THE contractor has not procured nmaterial from or

Anpount of
| abor er
fringe
benefits
and wi t h-
hol di ngs
due but
unpai d

subcontracted with, any person other than those set forth —above—

and owes no noney for the inprovenent other than the sums set

forth., —above—

MAKE THI S statenment as the (contractor) (subcontractor) or as

......... of the (contractor) (subcontractor) —foer—thepurpose—of

representing— TO REPRESENT to the owner or |essee of the

—above-described—prenises— PROPERTY and his or her agents that
t he —above-described— property is free fromclains of construc-

tion liens, or the possibility of construction |iens, except as
specifically set forth —abeve— IN TH S STATEMENT and except for
clainms of construction liens by |aborers —whieh— THAT may be
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provi ded —purstant—to— UNDER section 109 of the construction lien

sectton—5701109—of the M-echigan—Conpited—taws— 1980 PA 497, MCL
570. 1109.

VWARNI NG TO OWNER OR LESSEE: AN OMNER OR LESSEE OF THE
—ABOVE-DESCRIHBEB— PROPERTY MAY NOT RELY ON THI S SWORN STATEMENT
TO AVO D THE CLAIM OF A SUBCONTRACTCOR, SUPPLI ER, OR LABORER WHO
HAS PROVI DED A NOTI CE OF FURNI SHI NG OR A LABORER WHO MAY PROVI DE
A NOTI CE OF FURNI SHI NG —PURSUANT—TO— UNDER SECTI ON 109 OF THE
CONSTRUCTI ON LI EN ACT, 1980 PA 497, MCL 570.1109, TO THE DESI GNEE
OR TO THE OANER OR LESSEE | F THE DESI GNEE | S NOT NAVED OR HAS
DI ED.

Deponent
WARNI NG TO DEPONENT: A PERSON —— WHO —W-TFH-I+NFENT—TO
BEFRAUB— G VES A FALSE SWORN STATEMENT W TH | NTENT TO DEFRAUD | S
SUBJECT TO CRI M NAL PENALTIES AS PROVI DED I N SECTI ON 110 COF THE
CONSTRUCTI ON LI EN ACT, —ACFNo—497—Oo—THEPUBLHHCACTSS1980—

1980 PA 497, MCL 570.1110.

Subscri bed and sworn to before me ON —this———— tay—of
.......... —19 ittt .... (DATE)
" "Notary Public, ........ County, Mchigan.

(5) The contractor or subcontractor —shatHt— IS not —be—

required to list in the sworn statenment naterial furnished by the

contractor or subcontractor out of his or her own inventory -
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antd—whieh—has— THAT WAS not —been— purchased specifically for
—the—purpose—of— perfornming the contract.
(6) After the contractor or subcontractor provides the sworn
statenent, the owner or |essee may withhold or, upon witten
demand fromthe contractor shall wi thhold, fromthe anount -—whieh

+s— due or to becone due to the contractor or to the subcontrac-

tor for work already perforned —— an anount sufficient to pay

all sunms —which—are— due to subcontractors, —or—to— suppliers, or
—to— | aborers, as shown by the sworn statenent, or —whieh—+s— due
to lien claimnts who have provided a notice of furnishing
—purstant—to— UNDER section 109. Fromthe anount wi thheld, the
owner or |essee may directly pay subcontractors, suppliers, or

| aborers the anount they are due as shown by the sworn

statenent. |f the contract provides for paynments by the owner to

the general contractor —H—any; in the normal course of con-
struction, but the owner elects to pay lien claimants directly
—purstant—to— UNDER this section, the first tine the owner elects
to make paynent directly to a lien clainmant, he or she shall pro-
vide at |east 5 business days’ notice to the general contractor
of the intention to nmake direct paynent. Subsequent direct dis-
bursenents to lien claimnts need not be preceded by the 5-day
notice provided in this section unless the owner first returns to
the practice of paying all suns to the general contractor. As
bet ween the owner or | essee and the contractor or subcontractor
all paynents nade —purstant—to— UNDER t his subsection —shatH—be—
ARE considered the sane as if paid directly to the contractor or

subcontractor. |If an anount is withheld —purstant—toe— UNDER this
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subsection fromthe contractor or subcontractor, the owner or
| essee, upon request, shall prepare and provide to the contractor
or subcontractor an item zed statenent of the suns withheld. |If
an anount is paid directly to a lien claimant -—purstant—te— UNDER
this section, the owner or |essee shall, if requested by the con-
tractor or subcontractor, provide to the contractor or subcon-
tractor an item zed statenent of the suns paid.

(7) An owner, |essee, designee, nortgagee, or contractor may
rely on a sworn statenment prepared by a party other than hinself
or herself to avoid the claimof a subcontractor, supplier, or
| aborer unless the subcontractor, supplier, or |aborer has pro-
vided a notice of furnishing as required —by— UNDER section 109
or unless the notice of furnishing is excused —purstant—toe— UNDER
section 108 or 108a.

(8) If a contractor fails to provide a sworn statenent to
the owner or |essee —prtor—to—the— BEFORE recording —of— the
contractor’s claimof lien, the contractor’s construction |ien
—statt+— IS not be— invalid. However, the contractor -shat+— IS
not —be— entitled to any paynent, and a conplaint, cross-claim
or counterclaimmy not be filed to enforce the construction
lien, until the sworn statenent has been provided.

(9) If a subcontractor fails to provide a sworn statenent
—purstant—to— UNDER subsection (2) to the owner or |essee —pfrioe+
to—the— BEFORE recording —ef— the subcontractor’s claimof lien
t he subcontractor’s construction |lien —shatHt—mot—be—+nvatid— IS

VALID. However, a conplaint, cross-claim or counterclai mnmay
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not be filed to enforce the construction lien until the sworn
st at enent has been provi ded.

(10) A contractor or subcontractor who —wth—intent—to
defratd,— DESI RES TO DRAW MONEY AND gi ves or causes to be given
to any owner or |essee ——whenheor—shedesirestodrawnoney,—
a sworn statenent —as— required by this section ——whieh— THAT is
—+Aa—Ffact— fal se, WTH INTENT TO DEFRAUD, is guilty of a
—msdereaner—+f— CRIME AS FOLLONG:

(A IF the statenent involved is for —$166-66—or— | ess —and
a—fetony+f—+t—+s—for—rmorethan—$166-06— THAN $200. 00, THE CON
TRACTOR OR SUBCONTRACTOR IS GUILTY OF A M SDEMEANOR PUNI SHABLE BY
| MPRI SONVENT FOR NOT MORE THAN 93 DAYS OR A FINE OF NOI' MORE THAN
$500. 00 OR 3 TIMES THE STATEMENT AMOUNT, WH CHEVER | S GREATER, OR
BOTH | MPRI SONMENT AND A FI NE

(B) IF ANY OF THE FOLLOW NG APPLY, THE CONTRACTOR COR SUBCON-
TRACTOR | S GUILTY OF A M SDEMEANCR PUNI SHABLE BY | MPRI SONVENT FOR
NOT MORE THAN 1 YEAR OR A FINE OF NOT MORE THAN $2, 000. 00 OR 3
TI MES THE STATEMENT AMOUNT, WH CHEVER | S GREATER, OR BOTH | MPRI S-
ONMENT AND A FI NE:

(i) THE STATEMENT I NVOLVED | S FOR $200. 00 OR MORE BUT LESS
THAN $1, 000. 00.

(i) THE CONTRACTOR OR SUBCONTRACTCOR VI OLATES SUBDI VI SI ON
(A) AND HAS 1 OR MORE PRI OR CONVI CTI ONS FOR COW TTI NG OR
ATTEMPTI NG TO COW T AN OFFENSE UNDER THI S ACT.

(C IF ANY OF THE FOLLOWN NG APPLY, THE CONTRACTOR COR SUBCON-
TRACTOR | S GUILTY OF A FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOT
MORE THAN 5 YEARS OR A FINE OF NOT MORE THAN $10, 000. 00 OR 3

01930’ 01



© 00 N o g b~ wWw DN P

N RN NN N NN P P P P PP PP P
o g M W N P O © 0 N O 0 M W N P O

8
TI MES THE STATEMENT AMOUNT, WH CHEVER |'S GREATER, OR BOTH
| MPRI SONVENT AND A FI NE:

(i) THE STATEMENT | NVOLVED IS FOR $1,000. 00 OR MORE BUT LESS
THAN $20, 000. 00.

(ii) THE CONTRACTOR OR SUBCONTRACTOR VI OLATES
SUBDI VI SI ON (B) (i) AND HAS 1 OR MORE PRI OR CONVI CTI ONS FOR VI O
LATI NG OR ATTEMPTI NG TO VI OLATE THI S ACT. FOR PURPCSES OF THI'S
SUBPARAGRAPH, HOMEVER, A PRI OR CONVI CTI ON DOES NOT | NCLUDE A CON
VI CTI ON FOR VI OLATI NG OR ATTEMPTI NG TO VI OLATE SUBDI VI SION (A) OR
(B) (ii).

(D) |F ANY OF THE FOLLOW NG APPLY, THE CONTRACTOR OR SUBCON-
TRACTOR |'S GUILTY OF A FELONY PUNI SHABLE BY | MPRI SONVENT FOR NOT
MORE THAN 10 YEARS OR A FINE OF NOT MORE THAN $15, 000. 00 OR 3
TI MES THE STATEMENT AMOUNT, WH CHEVER |'S GREATER, OR BOTH | MPRI S-
ONMENT AND A FI NE:

(i) THE STATEMENT | NVOLVED |'S FOR $20, 000. 00 OR MORE.

(ii) THE CONTRACTOR OR SUBCONTRACTOR VI OLATES
SUBDI VI SION (C) (i) AND HAS 2 OR MORE PRI OR CONVI CTI ONS FOR COW
M TTI NG OR ATTEMPTI NG TO COMM T AN OFFENSE UNDER THI S ACT. FOR
PURPOSES OF THI S SUBPARAGRAPH, HOWEVER, A PRI OR CONVI CTI ON DCES
NOT | NCLUDE A CONVI CTI ON FOR VI OLATI NG OR ATTEMPTI NG TO VI OLATE
SUBDI VI SI ON (A) OR (B) (ii).

(11) STATEMENTS | NVOLVED | N SEPARATE | NCI DENTS PURSUANT TO A
SCHEME OR COURSE OF CONDUCT W THI N ANY 12- MONTH PERI OD MAY BE
AGGREGATED TO DETERM NE THE TOTAL AMOUNT | NVOLVED | N THE
STATEMENTS,
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(12) | F THE PROSECUTI NG ATTORNEY | NTENDS TO SEEK AN ENHANCED
SENTENCE BASED UPON THE DEFENDANT HAVI NG 1 OR MORE PRI OR
CONVI CTI ONS, THE PROSECUTI NG ATTORNEY SHALL | NCLUDE ON THE COM
PLAI NT AND | NFORVATI ON A STATEMENT LI STING THE PRI OR CONVI CTI ON
OR CONVI CTIONS. THE EXI STENCE OF THE DEFENDANT’ S PRI OR CONVI C-
TI ON OR CONVI CTI ONS SHALL BE DETERM NED BY THE COURT, W THOUT A
JURY, AT SENTENCI NG OR AT A SEPARATE HEARI NG FOR THAT PURPOSE
BEFORE SENTENCI NG THE EXI STENCE OF A PRI OR CONVI CTI ON MAY BE
ESTABLI SHED BY ANY EVI DENCE RELEVANT FOR THAT PURPOSE, | NCLUDI NG
BUT NOT LIMTED TO, 1 OR MORE OF THE FOLLOW NG

(A) A COPY OF THE JUDGVENT OF CONVI CTI ON.

(B) A TRANSCRI PT OF A PRIOR TRIAL, PLEA TAKING OR
SENTENCI NG,

(C) | NFORVATI ON CONTAI NED | N A PRESENTENCE REPORT.

(D) THE DEFENDANT’ S STATEMENT.
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