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SENATE BILL No. 618

July 12, 2001, Introduced by Senators GARCIA, JOHNSON, GOUGEON, BULLARD,
HAMMERSTROM, BYRUM, PETERS, SHUGARS, SIKKEMA, BENNETT,
SCHUETTE, MC COTTER and GOSCHKA and referred to the Committee on
Economic Development, International Trade and Regulatory Affairs.

A bill to provide certain investnment opportunities in this

state; to exenpt incone fromcertain taxes; to prescribe the
powers and duties of certain public officers and departnents;
i npose powers and duties upon certain officials, departnents,

authorities of this state; and to provide penalties and

remedi es.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"certified capital conpany act".

Sec. 2. As used in this act:

(a) "Affiliate of a certified capital conpany, certified
i nvestor, or insurer” neans any of the follow ng:

(i) A person, directly or indirectly beneficially owning,
whet her through rights, options, convertible interests, or
ot herwi se, controlling or holding power to vote 15% or nore of
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t he outstanding securities or other ownership interests of the
certified capital company, certified investor, or insurer, as
appl i cabl e.

(ii) A person, 15% or nore of whose outstanding voting
securities or other ownership interest is directly or indirectly
beneficially owned, whether through rights, options, convertible
interests, or otherw se, controlled, or held with power to vote
by the certified capital conpany, certified investor, or insurer,
as appl i cabl e.

(iii) A person, directly or indirectly controlling, con-
trolled by, or under common control with the certified capital
conpany, certified investor, or insurer, as applicable.

(iv) A partnership in which the certified capital conpany,
certified investor, or insurer, as applicable, is a general
part ner.

(v) A person who is an officer, director, or agent of the
certified capital company, certified investor, or insurer, as
applicable, or an imediate fam |y nmenber of the officer, direc-
tor, or agent.

(b) "Allocation date" nmeans the date on which the certified
i nvestors of a certified capital conpany are allocated tax cred-
its by the departnent.

(c) "Certified capital™ means an investnent of cash by a
certified investor in a certified capital conmpany which fully
funds the purchase price of an equity interest in the certified
capital conpany or a qualified debt instrunment issued by the

certified capital conpany.
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(d) "Certified capital conpany" nmeans a partnership,
corporation, trust, or limted liability conpany, whether orga-
nized on a profit or not for profit basis, that has as its pri-
mary busi ness activity the investnent of cash in qualified busi-
nesses and that is certified by the departnent as neeting the
criteria under this act.

(e) "Certified investor” neans an individual, corporation,
associ ation, partnership, or other legal entity subject to tax
under section 22f of the single business tax act, 1975 PA 228,
MCL 208.22f, as of the date of its initial investnent of certi-
fied capital, that invests certified capital pursuant to an all o-
cation of tax credits under section 3.

(f) "Departnment” neans the departnent of treasury.

(g) "Early stage business” neans a business that, at the
time of the request for a witten opinion under section 6 or, if
no request is made for an opi nion under section 6, at the tine of
the initial investment in the business, neets 1 or nore of the
foll owi ng conditions:

(i) The business is engaged in activities related to the
devel opnment of initial product or service offerings, including,
but not limted to, prototype devel opnment of initial product or
service offerings, prototype devel opnent, or the establishnment of
initial or production service processes.

(ii) The business is less than 2 years ol d.

(iii) During the fiscal year imedi ately preceding the
request for a witten opinion under section 6 or, if no request

is made for a witten opinion under section 6, during the fiscal
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year inmediately preceding the initial investnment in the

busi ness, the business had gross revenues of no nore than

$3, 000, 000. 00 cal cul ated on a consolidated basis according to
general |y accepted accounting principles.

(h) "Eligible distressed area” neans an eligible distressed
area as that termis defined in section 11 of the state housing
devel opnment authority act of 1966, 1966 PA 346, MCL 125. 1411,
that is an eligible distressed area at the tinme of the request
for a witten opinion under section 6 or, if no request is nade

for a witten opinion under section 6, at the tine of the initial

i nvestment in the business.

(i) "Hi gh-technology activity" neans 1 or nore of the
fol | ow ng:

(i) Advanced conputing, which is any technol ogy used in the
desi gn and devel opnment of any of the foll ow ng:

(A) Computer hardware and software.

(B) Data conmuni cati ons.

(C© Information technol ogi es.

(ii) Advanced materials, which are materials wi th engineered
properties created through the devel opnent of specialized process
and synt hesi s technol ogy.

(iii) Bi otechnol ogy, which is any technol ogy that uses
l'iving organisnms, cells, macronol ecul es, mcroorgani sns, or sub-
stances fromliving organisns to make or nodify a product,

i nprove plants or animals, or devel op m croorganisns for useful

pur poses. Biotechnol ogy does not include hunman cl oni ng as
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defined in section 16274 of the public health code, 1978 PA 368,
MCL 333. 16274, or stemcell research with enbryonic tissue.

(iv) El ectronic device technol ogy, which is any technol ogy
that involves mcroel ectronics, sem conductors, electronic equip-
ment, and instrunentation, radio frequency, mcrowave, and mlli-
neter electronics, and optical and optic-electrical devices, or
data and digital comrunications and i mgi ng devi ces.

(v) Engi neering or |aboratory testing related to the devel -
oprment of a product.

(vi) Technol ogy that assists in the assessnent or prevention
of threats or danmage to human health or the environnment, includ-
ing, but not limted to, environnmental cleanup technol ogy, pollu-
tion prevention technol ogy, or devel opnent of alternative energy
sour ces.

(vii) Medi cal device technol ogy, which is any technol ogy
that i nvol ves nedi cal equi pment or products other than a pharm-
ceutical product that has therapeutic or diagnostic value and is
regul at ed.

(wviii) Product research and devel opnent.

(ix) Advanced vehicl es technol ogy that is any technol ogy
that involves electric vehicles, hybrid vehicles, or alternative
fuel vehicles, or conponents used in the construction of electric
vehi cl es, hybrid vehicles, or alternative fuel vehicles. For
pur poses of this act:

(A) "Electric vehicle" neans a road vehicle that draws pro-
pul si on energy only from an on-board source of electrical

ener gy.
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(B) "Hybrid vehicle" nmeans a road vehicle that can draw
propul sion energy fromboth a consunabl e fuel and a rechargeabl e
energy storage system

(j) "Insurer” neans that termas defined in section 106 of
t he i nsurance code of 1956, 1956 PA 218, MCL 500. 106

(k) "M chigan econom c devel opnent corporation” means the
publ i c body corporate created under section 28 of article VII of
the state constitution of 1963 and the urban cooperation act of
1967, 1967 (Ex Sess) PA 7, MCL 124.501 to 124.512, by a contrac-
tual interlocal agreenent effective April 5, 1999 between | ocal
partici pati ng econom c devel opnment corporations forned under the
econoni ¢ devel opnent corporations act, 1974 PA 338, MCL 125. 1601
to 125.1636, and the Mchigan strategic fund. If it is deter-

m ned that the M chigan econom ¢ devel opnent corporation is
unable to performits duties under this act, those duties shal
be exercised by the M chigan strategic fund.

(1) "M chigan strategic fund® neans the M chigan strategic
fund as described in the Mchigan strategic fund act, 1984
PA 270, MCL 125.2001 to 125.2093.

(m "Person" means a natural person or entity, including a
corporation, general or limted partnership, trust, or limted
liability conpany.

(n) "Qualified business" neans a busi ness other than a busi -
ness predom nantly engaged in professional services provided by
accountants, |awers, or physicians that, at the time of a
request for a witten opinion under section 6 or, if no request

is made for a witten opinion under section 6, at the tinme of the
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initial investnment in the business, has it headquarters or
princi pal business operations |located in this state and that
neets either or both of the follow ng conditions:

(i) I's a small business concern as defined in 13
CF.R 121.201

(ii)) Has its principal business operations |located in 1 or
nore eligible distressed areas.

(o) "Qualified debt instrument” neans a debt instrunent
i ssued by a certified capital conpany at par value or a prem um
with an original maturity date of at |least 5 years from date of
I ssuance, a repaynent schedule that is no faster than a |eve
principal anortization over 5 years, and that contains no inter-
est, distribution, or paynent features that are related to the
profitability of the certified capital conmpany or the performance
of the certified capital conpany’s investnent portfolio.

(p) "Qualified distribution” neans a distribution or paynent
by a certified capital conpany fromcertified capital in connec-
tion with any of the foll ow ng:

(i) Reasonabl e costs and expenses of form ng and syndicating
the certified capital conpany.

(ii)) Reasonabl e costs and expenses of nanagi ng and operati ng
the certified capital conpany including, but not limted to, an
annual managenent fee in an amount that does not exceed 2.5% of
the certified capital of the certified capital conpany.

(iii) Any projected increase in federal or state taxes,

i ncluding penalties and interest related to state and federal

i ncone taxes, of the equity owners of a certified capital conpany
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resulting fromthe earnings or other tax liability of the
certified capital company or the equity owners to the extent that
the increase is related to the ownershi p, managenent, or opera-
tion of a certified capital conpany or the issuance, repaynent,
or redenption of the qualified debt instrunments of the certified
capi tal conpany.

(q) "Qualified investnment” neans the investnent of cash by a
certified capital conmpany in a qualified business for the pur-
chase of any debt, equity, or hybrid security, of any nature and
description, including a debt instrunent, debt participation, or
security that has the characteristics of debt but that provides
for conversion into equity or equity participation instrunents
such as options or warrants.

(r) "Tax credit allocation claint neans a claimfor the
all ocation of tax credits allowed under this act prepared, exe-
cuted, and filed with the departnent by a certified investor on a
form provided by the departnment that includes a statenent that
the certified investor is legally bound and irrevocably committed
to make an investnent of certified capital in a certified capital
conpany in the anount allocated under section 3.

(s) "Tax liability" nmeans any liability incurred by a certi-
fied investor under the single business tax act, 1975 PA 228,

MCL 208.1 to 208. 145, or other liability incurred by a certified
i nvestor under any tax levied by this state on premuns witten
in this state by the certified investor or any other tax |evied

by this state on the business inconme of the certified investor.
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Sec. 3. (1) Acertified investor who nakes an investnent of
certified capital pursuant to an allocation of tax credits under
this act shall, at the time of the investnent, earn a vested tax
credit against the certified investor’s tax liability equal to
100% of the certified investor’s investnent of certified
capital. A certified investor is entitled to take a maxi mum of
10% of the vested tax credit in any tax year of the certified
i nvestor beginning with the tax year during which the investnent
i s made.

(2) The tax credit that can be clai med agai nst the tax
liability of the certified investor in any 1 tax year shall not
exceed the tax liability of the certified investor for that tax
year. All unused tax credits against tax liability nay be car-
ried forward until the tax credit is used up.

(3) Acertified investor claimng a tax credit pursuant to
this section against tax liability under this section is not
required to pay any additional tax |evied under the insurance
code of 1956, 1956 PA 218, MCL 500. 100 to 500.8302, as a result
of claimng that tax credit. A certified investor is not
required to reduce the anpunt of tax pursuant to the single busi-
ness tax act, 1975 PA 228, MCL 208.1 to 208. 145, included by the
certified investor in connection with ratemaking for any insur-
ance contract witten in this state because of a reduction in the
certified investor’s tax liability based on the credit allowed
under this act.

(4) The total amount of tax credits allowed under this

section for all taxpayers shall not exceed $200, 000, 000. 00.

01332’ 01



© 00 N oo o B~ W N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

10

(5) Tax credit allocation clains filed with respect to the
certified investors in any 1 certified capital conpany on an
aggregate basis with its affiliates shall not exceed
$200, 000, 000. 00.

(6) Allocation of tax credits under this act shall be nade
in the order in which the tax credit allocation clains are
received by the departnent. |[If 2 or nore tax credit allocation
clainms are filed on the sane day, they are considered to have
been recei ved sinmultaneously.

(7) I'f 2 or nore certified capital conpanies file tax credit
al l ocation clains on behalf of their certified investors on the
sanme day, and the anount of the tax credit allocation clains
exceeds the total maxi mum aggregate anounts under subsection (4),
capital for which tax credits are allowed shall be allocated to
each certified investor on whose behalf a tax credit allocation
claimwas filed on that day on a pro rata basis by multiplying
the difference between the maxinumtotal of tax credits all owed
under subsection (4) and any tax credits previously allocated
pursuant to this section by a fraction, the nunerator of which is
the amount of the tax credit allocation claimfiled by that cer-
tified investor and the denom nator of which is the total of al
tax credit allocation clains filed by all certified investors on
t hat day.

(8 Wthin 10 days after receiving a tax credit allocation
claimfroma certified investor, the departnent shall notify that
certified investor of the anpbunt of the tax credits allocated to

that certified i nvestor.
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(9) If acertified investor does not invest certified
capital in a certified capital conmpany within 10 busi ness days
after receiving an allocation under this act, the certified
i nvestor forfeits that portion of the allocation not invested.
Any amount of certified capital forfeited under this subsection
shall be reallocated to other certified investors using the for-
mul a under subsection (7).

(10) A certified investor, on an aggregate basis with its
affiliates, shall not file tax credit allocation clains under
this act whether in 1 or nore certified capital conpanies, for
nore than the 15% of the total naxi num aggregate anount under
subsection (4) or $10, 000, 000. 00, whichever is greater.

(11) No tax credits shall be allocated to the certified
i nvestors of any certified capital conpany under this section
unl ess the certified capital conpany receives an investnent of
certified capital fromcertified investors that are nenbers of at
| east 3 different groups of affiliates of a certified capital
conpany, certified investor, or insurer.

Sec. 4. (1) The departnent may promul gate rul es necessary
to administer this act pursuant to the adm nistrative procedures
act of 1969, 1969 PA 306, MCL 24.201 to 24.328. The depart nent
shall submt rules for promnulgation on or before Septenber 30,
2001 relating to procedures for applying for certification as a
certified capital company. The application process shall include
a crimnal background investigation and fingerprint cards and
resunes detailing work experience for all principals of the

certified capital conpany.
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(2) The departnent shall begin accepting applications for
certification of a certified capital conpany not |ater than
Cct ober 31, 2001

(3) Certified capital conmpanies may file tax allocation
clainms on behalf of its certified investors at any tinme after it
becones certified by the departnent but not earlier than May 31,
2002.

(4) Tax credits under this act nmay be clainmed or otherw se
used pursuant to this act with respect to tax liability relating
to the certified investor’s tax year that begins on or after
January 1, 2002.

(5) An applicant shall pay a nonrefundabl e application fee
of $7,500.00 at the tinme of filing the application with the
depart nent.

(6) Acertified capital conpany’s net worth at the tinme of
seeking certification shall be at |east $500,000.00, which shal
be determ ned by the unencunbered cash, marketable securities,
and other liquid assets of the certified capital conpany.

(7) The departnent shall review the organi zati onal docunents
of each applicant for certification and the business history of
t he applicant and determ ne whether the applicant’s net worth in
the form of unencunbered cash, marketable securities, and other
liquid assets is at |east $500,000.00. The department shal
require that an applicant for certification as a certified capi-
tal conpany submt both of the following with its application

(a) An audited bal ance sheet that contains an unqualified

opi nion of an independent certified public accountant issued not
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nore than 35 days before the application date that states whether
the applicant is in conpliance with the net worth requirenents
under subsection (6).

(b) Copies of all offering naterials sent by the applicant
to potential certified investors or drafts of offering
mat eri al s.

(8) At least 2 principals of the certified capital conpany
or a person enployed to manage the funds of the certified capital
conpany shall have not |ess than 2 years of experience in the

venture capital industry.

(9) Any offering material involving the sale of securities
of the certified capital conpany shall include the follow ng
st at enent :

"By authorizing the formation of a certified capital com
pany, this state does not necessarily endorse the quality of man-
agenent or the potential for earnings of that conpany and is not
| iable for danages or | osses to a certified investor in the
conpany. Use of the word "certified" in an offering does not
constitute a recomrendati on or endorsenent of the investnent by
this state, the departnent of treasury, or the M chigan econom ¢
devel opnment cor porati on.

I nvestnents in a prospective certified capital conpany prior
to the tinme the conpany is certified are not eligible for tax
credits. If any provision of this act is violated, the state may
require forfeiture of unused tax credits and repaynent of used

tax credits.".

01332’ 01



14

(10) Wthin 30 days after the application is filed, the
departnment shall issue a certification as a certified capital
conpany or shall refuse to issue a certification as a certified
capital conpany. |If the departnment refuses to issue a certifica-
tion as a certified capital conpany, the departnent shall comu-
nicate in detail to the applicant the grounds for the refusal,

i ncl udi ng suggestions for remediation.

(11) The department shall review all applications in the
order in which they are received by the departnent. |If the
departnment receives nore than 1 application on the same day, the
departnment shall consider the applications to have been received
si mul t aneously, except that an application that is inconplete or
an application for which the departnent has requested additional
i nformati on and that infornmation has not been provided within a
reasonabl e tine as determ ned by the departnment, is considered to
have been received on the date that the additional information is
submitted rather than on the date that the application was origi-
nally submtted.

(12) No insurer or any affiliate of an insurer shall do any
of the foll ow ng:

(a) Directly or indirectly beneficially own, whether through
rights, options, or convertible interests, 10% or nore of the
equity securities of a certified capital conpany.

(b) Manage a certified capital conpany.

(c) Control the direction of investnments for a certified

capi tal conpany.
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(13) A certified capital conpany nmay obtain a guaranty,

i ndemni ty, bond, insurance policy, or other paynent undertaking
for the benefit of its certified investors fromany entity pro-
vided that in no case shall nore than 1 certified investor of a
certified capital conmpany or affiliate of that certified investor
be entitled to provide the guaranty, indemity, bond, insurance
policy, or other paynent undertaking for the benefit of the cer-
tified investors of the certified capital conpany and its affili-
ates in this state.

(14) Subsection (12) does not preclude a certified investor
or any other person fromexercising its legal rights and rene-
dies, including interimmnagenent of a certified capital com
pany, in the event that a certified capital conpany is in default
of its statutory obligations or its contractual obligations to a
certified investor or any other person.

Sec. 5. (1) Acertified capital conmpany shall make quali -
fied investnments according to the follow ng schedul e:

(a) Wthin 3 years after its allocation date, a certified
capi tal conpany shall have nade qualified investnents cunul a-
tively equal to at |east 30%of its certified capital

(b) Wthin 5 years after its allocation date, a certified
capi tal conpany shall have nade qualified investnents cunul a-
tively equal to at |east 50%of its certified capital

(c) Al certified capital not placed in qualified invest-
ments by the certified capital conpany may be held or invested in
a manner that the certified capital conpany, in its discretion,

considers appropriate. Invested funds returned to a certified
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capital conpany after being originally placed in qualified
i nvestments may be placed again in qualified investnents and
shall count toward any requirenent of this act with respect to
maki ng qualified investnments with certified capital.

(d) For purposes of satisfying the percentage requirenents
of this subsection, a certified capital conmpany is considered to
have invested $2.00 for every $1.00 invested in a qualified busi-
ness that has its principal business operations |ocated in 1 or
nore eligible distressed areas.

(2) Any business that is classified as a qualified business
at the time of the first investnment in that business by a certi-
fied capital conpany shall remain classified as a qualified busi-
ness and nay receive subsequent investnents fromany certified
capi tal conpany, and the subsequent investnments shall constitute
qualified investnents, even though the busi ness may not neet the
definition of a qualified business at the tinme of the foll ow on
i nvest nent s.

(3) An area that is an eligible distressed area at the tine
of the first qualified investnment in a business with its princi-
pal business operations located in the eligible distressed area
shall continue to be considered an eligible distressed area for
pur poses of subsequent investnents by any certified capital com
pany in a business with its principal business operations |ocated
in the eligible distressed area, even if the area no | onger neets
the definition of eligible distressed area at the tine of the

subsequent i nvestnent.
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(4) Acertified capital conmpany shall not invest nore than
15% of its certified capital in any 1 qualified business.

(5) The aggregate cunul ative amount of all qualified invest-
ments nmade by the certified capital conpany fromits allocation
date will be considered in the cal culation of the percentage
requi renents under this act.

(6) Each certified capital conpany shall report all of the
following to the departnment and to the M chigan econom c devel op-
ment corporation:

(a) As soon as practicable after the receipt of certified
capital, the nanme of each certified investor fromwhich the cer-
tified capital was received, including the certified investor’s
tax identification nunber, the anount of each certified
i nvestor’s investnment of certified capital and tax credits, and
the date on which the certified capital was received.

(b) On or before January 31 of each year, all of the
fol | ow ng:

(i) The amount of the certified capital conpany’s certified
capital at the end of the inmmedi ately precedi ng cal endar year.

(ii) Whether or not the certified capital conpany has
i nvested nore than 15% of its total certified capital in any
1 busi ness.

(iii) A description of all qualified investnments that the
certified capital conmpany made during the inmediately preceding

cal endar year
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(iv) A description of all investnments in early stage
busi nesses engaged i n high-technol ogy activity made during the
i mmedi atel y precedi ng cal endar year.

(v) A description of all investnments in qualified businesses
wi th principal business locations in 1 or nore eligible dis-
tressed areas made during the i medi ately precedi ng cal endar
year.

(c) Wthin 90 days after the close of each fiscal year of
the certified capital conpany, an audited financial statenent
whi ch shall include the opinion of an independent certified
publ i c account ant.

(d) Wthin 90 days after the close of each fiscal year of
the certified capital conpany, a report prepared by the indepen-
dent certified public accountant responsible for the financial
st at ement under subdivision (c) addressing the nethods of opera-

tion and conduct of the business of the certified capital conpany

to determine if the certified capital conmpany is conplying with
applicable statutes and rules and that the funds received by the
certified capital company have been invested as required under
this act.

(e) On or before January 31 of each year, each certified
capi tal conpany shall pay an annual, nonrefundable certification

fee of $5,000.00 to the department, which shall not be required
to be paid if the due date falls within 6 nonths of the initial
al l ocation date of a certified capital conpany.

(f) On or before January 31 of each year, an annual report

of the econonmic inpact of the investnents made by the certified
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capital conpany in the imedi ately precedi ng cal endar year with
specific identification of the investnment in qualified businesses
engaged in high-technol ogy activity or with principal business
operations located in 1 or nore eligible distressed areas.

Sec. 6. (1) Before nmking a proposed investnent in a spe-
cific business, a certified capital conpany may request a witten
opinion fromthe departnent as to whether the business in which
the certified capital conpany proposes to invest is a qualified
business and if the request is nade in witing by a certified
capi tal conpany, an opinion fromthe M chi gan econom c devel op-
ment corporation as to whether the business in which the certi-
fied capital conpany proposes to invest is an early stage busi -
ness engaged in high-technology activity or has its principal
busi ness operations located in 1 or nore eligible distressed
areas.

(2) The departnent or the M chigan econom c devel opnent cor-
poration, as applicable, shall notify the certified capital com
pany of its opinion not nore than 10 days after the request is
made.

(3) If the departnent determ nes that the business does not
neet the definition of a qualified business, the departnent shal
provide the certified capital company with an explanation of its
determ nation. |If the M chigan econom c devel opnent corporation
determ nes that the business is not an early stage business
engaged in high-technology activity or that the busi ness does not
have its principal business operations |ocated in 1 or nore

eligible distressed areas, the M chigan econon ¢ devel opnent
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corporation shall provide the certified capital conpany with an
expl anation of its determ nation.

(4) If the departnent fails to respond within the 10-day
period all owed under this section to a request for an opinion as
to whether a business is a qualified business, the business is
considered a qualified business for purposes of this act. [If the
M chi gan econom ¢ devel opnment corporation fails to respond within
the 10-day period allowed under this section to a request for an
opi ni on whether a business is an early stage busi ness engaged in
hi gh-technol ogy activity, the business is considered an early
st age busi ness engaged in high-technology activity for purposes
of this act. |If the M chigan econom c devel opnent corporation
fails to respond within the 10-day period allowed under this sec-
tion to a request for an opinion as to whether a business has its
princi pal business operations |located in 1 or nore eligible dis-
tressed areas, the business is considered to have its principal
busi ness operations located in 1 or nore eligible distressed
areas for purposes of this act.

(5) The departnent may determ ne that a business is a quali -
fied business or the Mchigan econom ¢ devel opnent corporation
may determine that a business is an early stage busi ness engaged
in high-technology activity for purposes of this act even if the
busi ness does not neet either definition of a qualified business
or an early stage busi ness engaged in high-technol ogy activity
contained in this act if the departnment or the M chigan econom ¢

devel opnment corporation, as applicable, determ nes that an
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i nvestnment in the business by a certified capital conpany woul d
further econom c devel opnent in this state.

(6) Each applicant shall certify in the application form
that it has contacted the M chi gan econom ¢ devel opnment cor por a-
tion for information identifying businesses or industries in this
state that are or may be eligible for qualified investnents based
on the likelihood that those businesses or industries will qual-
ify as a qualified business or an early stage business engaged in
hi gh-technol ogy activity, or that the businesses or industries
have their principal business operations |ocated in 1 or nore
eligible distressed areas, and for which this state may have sig-
nificant |ocation or structural advantages.

Sec. 7. (1) Acertified capital conmpany may nake qualified
distributions at any tine.

(2) I'n order to nake a distribution or paynent fromcerti-
fied capital other than a qualified distribution or a distribu-
tion or paynent permtted under subsection (3), a certified capi-
tal conpany nmust have made qualified investnents in an anount
curmul atively equal to at |east 100% of its certified capital with
at least 20%of its certified capital invested in early stage
busi nesses engaged i n hi gh-technol ogy activity.

(3) Paynents to debt holders of a certified capital conpany
may be nmade without restriction with respect to repaynents of
principal and interest on indebtedness owed to themby a certi -
fied capital conpany, including indebtedness of the certified
capi tal conpany on which certified investors earned tax credits.

A debt holder that is also a certified investor or equity hol der
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of a certified capital conpany may receive paynents with respect
to the debt without restrictions.

(4) The departnent shall determ ne annually whether the
aggregate total of distributions fromcertified capital, not
including qualified distributions, to each certified capital
conpany’s certified investors and equity hol ders, when conbi ned
with all tax credits allocated to and utilized by the certified
i nvestors under this act, have resulted in an annual internal
rate of return that exceeds 15% on the certified capital allo-

cated to the certified investors of the certified capital conpany

plus any additional capital contributions to the certified capi-
tal conpany.

(5) If, as of the date of any determ nation under
subsection (4), the certified capital company’s annual internal

rate of return, as determ ned under subsection (4), exceeds 15%
the certified capital conpany shall pay to the departnment within
30 days of the determ nation an anmount equal to 30% of any subse-
gquent distributions fromthe certified capital, other than quali-
fied distributions, above the anmount required to produce a
15% r et urn.

Sec. 8. (1) The departnent shall conduct an annual review
of each certified capital conpany to determne if the certified
capital conpany is abiding by the requirenents of certification,
to advise the certified capital conpany as to the eligibility
status of its qualified investnents, and to ensure that its

i nvest nents have not been nmde in violation of this act. The
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departnment shall not charge nore than $5, 000.00 for the annual
review and shall be paid by each certified capital conpany.

(2) Any material violation of section 5 is grounds for
decertification of a certified capital conpany. |If the depart-
ment determnes that a certified capital conpany is not in com
pliance with section 5, the departnent shall, by witten notice,
informthe officers of the certified capital conpany that the
certified capital company may be subject to decertification in
120 days fromthe date of mailing of the notice unless the defi-
ciencies are corrected and the certified capital conpany is again
in conpliance with all requirements for certification

(3) At the end of the 120-day period under subsection (2),
if the certified capital conpany is still not in conpliance with
section 5, the departnent may send a notice of decertification to
the certified capital conpany and to all other appropriate state
agenci es.

(4) Decertification of a certified capital conpany nay cause
the recapture of tax credits previously clainmed and the forfei-
ture of future tax credits to be clained by certified investors
with respect to the certified capital conmpany, as follows:

(a) Decertification of a certified capital conpany before
the certified capital conpany has net the requirenments of
section 5(1)(a) shall cause the recapture of all tax credits pre-
viously clainmed and the forfeiture of all future tax credits to
be clained by certified investors with respect to the certified

capi tal conpany.
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(b) If after initial certification a certified capital
conpany subsequently fails to neet the requirenents for
certification under section 5(1)(b) after having net the require-
ments for certification under section 5(1)(a), the first 30% of
vested tax credits that may be clained by each certified investor
of the certified capital conpany under section 3 will not be
subject to recapture or forfeiture. However, the remai nder of
the vested tax credits of each certified investor of the certi-
fied capital conpany shall be subject to recapture or

forfeiture.

(c) If acertified capital conpany has net all requirenents
for certification under section 5(1)(a) and (b) and is subse-
quently decertified, the first 50% of the vested tax credits that
may be clained by each certified investor of the certified capi-
tal conpany under section 3 will not be subject to recapture or
forfeiture. However, the remainder of the vested tax credits of
each certified investor of the certified capital conmpany shall be
subject to recapture or to forfeiture if the certified capital
conpany is decertified within 3 years after its allocation date.

(d) If a certified capital conpany has invested an anount
currul atively equal to 100% of its certified capital in qualified
i nvestnments, all tax credits clained or to be clainmed by its cer-
tified investors are no | onger subject to recapture or
forfeiture.

(5) If acertified capital conpany has invested an anount
currul atively equal to 100% of its certified capital in qualified

i nvestnments and has net all other requirements under this act,
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the certified capital conpany is no | onger subject to regulation
by the departnent and is no | onger subject to the requirenments of
this act.

(6) The departnent shall send witten notice to the address
of each certified investor whose tax credit has been subject to
recapture or forfeiture using the address shown on the |ast tax
filing.

Sec. 9. Acertified investor may transfer or sell a vested
credit according to rules pronul gated by the departnent only to

an individual, corporation, association, partnership, or other

| egal entity subject to tax under section 22f of the single busi-
ness tax act, 1975 PA 228, MCL 208.22f. Any transfer or sale
does not affect the time schedule for taking the tax credits as
provided in this act. Any tax credit anmount recaptured pursuant
to section 8 shall be the liability of the taxpayer that actually

clainmed the tax credit.

01332’ 01 Fi nal page. RJA



