SENATE BILL No. 674
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SENATE BILL No. 674

September 26, 2001, Introduced by Senator BULLARD and referred to the Committee on
Financial Services.

A bill to amend 1956 PA 218, entitled

"The i nsurance code of 1956,"
(MCL 500. 100 to 500.8302) by adding section 221.
THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

SEC. 221. (1) EXCEPT AS OTHERW SE PROVI DED, AN | NSURANCE
COVPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT |'S PRI VI LEGED | NFORVA-
TION AND | S NOT DI SCARDABLE OR ADM SSI BLE AS EVI DENCE | N ANY
CVIL, CRIM NAL, OR ADM NI STRATI VE PROCEEDI NG,

(2) EXCEPT AS OTHERW SE PROVI DED, A PERSON | NVOLVED | N PRE-
PARI NG AN | NSURANCE COVPLI ANCE SELF- EVALUATI VE AUDI T OR | NSURANCE
COVPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT 1S NOT SUBJECT TO EXAM
| NATI ON CONCERNI NG THAT AUDI T OR AUDI T DOCUMENT IN ANY CI VI L,

CRI M NAL, OR ADM NI STRATI VE PROCEEDI NG. HOWEVER, |F THE
| NSURANCE COVPLI ANCE SELF- EVALUATI VE AUDI T, | NSURANCE COWPLI ANCE
SELF- EVALUATI VE AUDI T DOCUMENT, OR ANY PORTION OF THE AUDI T OR
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AUDI T DOCUMENT IS NOT PRI VI LEGED, THE | NDI VI DUAL | NVOLVED | N THE
PREPARATI ON OF THE AUDI T OR AUDI T DOCUMENT NMAY BE EXAM NED CON-
CERNI NG THE PORTION OF THE AUDI T OR AUDI T DOCUMENT THAT IS NOT
PRI VI LEGED.

(3) AN I NSURER MAY SUBM T, | N CONNECTI ON W TH EXAM NATI ONS
CONDUCTED UNDER THI' S ACT, AN | NSURANCE COVPLI ANCE SELF- EVALUATI VE
AUDI T DOCUMENT TO THE COW SSI ONER OR HI' S OR HER DESI GNEE AS A
CONFI DENTI AL DOCUMENT UNDER SECTI ON 222(7) W THOUT WAI VI NG THE
PRI VI LEGE I N SUBSECTI ONS (1) AND (2). TO THE EXTENT THAT THE
COMM SSI ONER HAS THE AUTHORI TY TO COWPEL THE DI SCLOSURE OF AN
| NSURANCE COMPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT UNDER OTHER
PROVI SI ONS OF APPLI CABLE LAW ANY SUCH REPORT FURNI SHED TO THE
COMM SSI ONER SHALL NOT BE PROVI DED TO ANY OTHER PERSONS OR ENTI -
TIES AND SHALL BE ACCORDED THE SAME CONFI DENTI ALI TY AND OTHER
PROTECTI ONS AS PROVI DED I N SECTI ON 222(7). ANY USE OF AN | NSUR-
ANCE COWPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT FURNI SHED AS A
RESULT OF A REQUEST OF THE COWM SSI ONER UNDER A CLAI M OF AUTHOR-
| TY TO COWEL DI SCLOSURE | S LI M TED TO DETERM NI NG WVHETHER OR NOT
ANY DI SCLOSED DEFECTS I N AN I NSURER' S POLI CI ES AND PROCEDURES OR
| NAPPROPRI ATE TREATMENT OF CUSTOMERS HAS BEEN REMEDI ED OR THAT AN
APPROPRI ATE PLAN FOR REMEDY IS | N PLACE.

(4) AN I NSURANCE COWPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT
SUBM TTED TO THE COW SSI ONER REMAI NS SUBJECT TO ALL APPLI CABLE
STATUTORY OR COMMON LAW PRI VI LEGES | NCLUDI NG, BUT NOT LIM TED TG,
THE WORK PRODUCT DOCTRI NE, ATTORNEY- CLI ENT PRI VI LEGE, OR THE SUB-
SEQUENT REMEDI AL MEASURES EXCLUSI ON. AN | NSURANCE COVPLI ANCE
SELF- EVALUATI VE AUDI T DOCUMENT SUBM TTED TO THE COWM SSI ONER
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REMAI NS THE PROPERTY OF THE | NSURER AND | S NOT SUBJECT TO
DI SCLOSURE UNDER THE FREEDOM OF | NFORMATI ON ACT, 1976 PA 442,
MCL 15.231 TO 15. 246.

(5) DI SCLOSURE OF AN | NSURANCE COMPLI ANCE SELF- EVALUATI VE
AUDI T DOCUMENT TO A GOVERNMENTAL AGENCY, WHETHER VOLUNTARY OR
PURSUANT TO COMPULSI ON OF LAW DOES NOT CONSTI TUTE A WAI VER OF
THE PRI VI LEGE UNDER SUBSECTI ON (1) W TH RESPECT TO ANY OTHER
PERSON OR OTHER GOVERNVENTAL AGENCY.

(6) THE PRI VI LEGES UNDER SUBSECTI ONS (1) AND (2) DO NOT
APPLY TO THE EXTENT THAT THEY ARE EXPRESSLY WAl VED BY THE | NSURER
THAT PREPARED OR CAUSED TO BE PREPARED THE | NSURANCE COMPLI ANCE
SELF- EVALUATI VE AUDI T DOCUMENT.

(7) THE PRI VI LEGES | N SUBSECTI ONS (1) AND (2) DO NOT APPLY
AS FOLLOWS:

(A) |F A COURT, AFTER AN I N CAMERA REVI EW REQUI RES DI SCLO
SURE IN A CIVIL OR ADM NI STRATI VE PROCEEDI NG AFTER DETERM NI NG 1
OR MORE OF THE FOLLOW NG

(i) THE PRI VILEGE | S ASSERTED FOR A FRAUDULENT PURPOSE.

(i) THE MATERIAL |'S NOT SUBJECT TO THE PRI VI LEGE.

(B) |F A COURT, AFTER AN I N CAMERA REVI EW REQUI RES DI SCLO
SURE IN A CRIM NAL PROCEEDI NG AFTER DETERM NING 1 OR MORE OF THE
FOLLOW NG

(i) THE PRI VILEGE | S ASSERTED FOR A FRAUDULENT PURPOSE.

(i) THE MATERIAL |'S NOT SUBJECT TO THE PRI VI LEGE.

(iii) THE MATERI AL CONTAI NS EVI DENCE RELEVANT TO THE COWM S
SION OF A CRIM NAL OFFENSE UNDER THI S ACT, THE COWM SSI ONER OR
ATTORNEY GENERAL HAS A COMPELLI NG NEED FOR THE | NFORMATI ON, THE
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| NFORVATI ON | S NOT OTHERW SE AVAI LABLE, AND THE COWM SSI ONER OR
ATTORNEY GENERAL |I'S UNABLE TO OBTAI N THE SUBSTANTI AL EQUI VALENT
OF THE | NFORVATI ON BY ANY MEANS W THOUT | NCURRI NG UNREASONABLE
COST AND DELAY.

(8 WTH N 30 DAYS AFTER THE COWM SSI ONER OR THE ATTORNEY
GENERAL MAKES A WRI TTEN REQUEST BY CERTI FI ED MAI L FOR DI SCLOSURE
OF AN | NSURANCE COWPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT, THE
| NSURER THAT PREPARED THE DOCUMENT OR CAUSED THE DOCUMENT TO BE
PREPARED MAY FI LE W TH THE | NGHAM COUNTY Cl RCUI T COURT A PETI TI ON
REQUESTI NG AN I N CAMERA HEARI NG ON WHETHER THE | NSURANCE COWPLI -
ANCE SELF- EVALUATI VE AUDI T DOCUMENT OR PORTI ONS OF THE AUDI T DOC-
UVENT ARE SUBJECT TO DI SCLOSURE. FAI LURE BY THE | NSURER TO FI LE
A PETI TION WAI VES THE PRI VI LEGE PROVI DED BY THI S SECTI ON FOR THAT
REQUEST. AN | NSURER ASSERTI NG THE | NSURANCE COMPLI ANCE
SELF- EVALUATI VE PRI VI LEGE | N RESPONSE TO A REQUEST FOR DI SCLOSURE
UNDER THI' S SUBSECTI ON SHALL | NCLUDE IN I TS REQUEST FOR AN I N
CAMERA HEARI NG ALL OF THE | NFORVATI ON LI STED I N SUBSECTI ON (10).
W THI N 45 DAYS AFTER THE FI LI NG OF THE PETI TI ON, THE COURT SHALL
| SSUE AN ORDER SCHEDULI NG AN | N CAMERA HEARI NG TO DETERM NE
VWHETHER THE | NSURANCE COVPLI ANCE SELF- EVALUATI VE AUDI T DOCUNENT
OR PORTI ONS OF THE AUDI T DOCUMENT ARE PRI VI LEGED OR ARE SUBJECT
TO DI SCLOSURE.

(9) I'F THE COURT REQUI RES DI SCLOSURE UNDER SUBSECTI ON (7),
THE COURT MAY COMPEL THE DI SCLOSURE OF ONLY THOSE PORTI ONS OF AN
| NSURANCE COMPLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT RELEVANT TO
| SSUES I N DI SPUTE | N THE UNDERLYI NG PROCEEDI NG. | NFORVATI ON
REQUI RED TO BE DI SCLOSED SHALL NOT BE CONSI DERED A PUBLI C
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DOCUMENT AND SHALL NOT BE CONSI DERED TO BE A WAl VER OF THE
PRI VI LEGE FOR ANY OTHER CIVIL, CRI M NAL, OR ADM NI STRATI VE
PROCEEDI NG

(10) AN | NSURER ASSERTI NG THE PRI VI LEGE UNDER THI S SECTI ON
| N RESPONSE TO A REQUEST FOR DI SCLOSURE SHALL PROVI DE TO THE COM
M SSI ONER OR THE ATTORNEY GENERAL, AT THE TIME OF FILING ANY
OBJECTI ON TO THE DI SCLOSURE, ALL OF THE FOLLON NG | NFORVATI ON:

(A) THE DATE OF THE | NSURANCE COMPLI ANCE SELF- EVALUATI VE
AUDI T DOCUMENT.

(B) THE I DENTI TY OF THE ENTI TY OR | NDI VI DUAL CONDUCTI NG THE
AUDI T.

(C) THE GENERAL NATURE OF THE ACTI VI TI ES COVERED BY THE
| NSURANCE COMPLI ANCE SELF- EVALUATI VE AUDI T.

(D) AN | DENTI FI CATI ON OF THE PORTI ONS OF THE | NSURANCE COMW
PLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT FOR WHI CH THE PRI VI LEGE | S
BEI NG ASSERTED.

(11) AN | NSURER ASSERTI NG THE PRI VI LEGE UNDER THI S SECTI ON
HAS THE BURDEN OF DEMONSTRATI NG THE APPLI CABI LI TY OF THE
PRI VI LEGE. ONCE AN | NSURER HAS ESTABLI SHED THE APPLI CABI LI TY OF
THE PRI VI LEGE, A PARTY SEEKI NG DI SCLOSURE UNDER
SUBSECTI ON (7) (A) (i) HAS THE BURDEN OF PROVI NG THAT THE PRI VI LEGE
| S ASSERTED FOR A FRAUDULENT PURPOSE. THE COWM SSI ONER OR ATTOR-
NEY GENERAL SEEKI NG DI SCLOSURE UNDER SUBSECTI ON (7) (B) (iii) HAS
THE BURDEN OF PROVI NG THE ELEMENTS LI STED I N
SUBSECTI ON ( 7) ( B) (iii) .

(12) THE PARTI ES MAY AT ANY TI ME STI PULATE | N PROCEEDI NGS
UNDER THI S SECTI ON TO ENTRY OF AN ORDER DI RECTI NG THAT SPECI FI C
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| NFORVATI ON' CONTAI NED | N AN | NSURANCE COMPLI ANCE SELF- EVALUATI VE
AUDI T DOCUMENT 1S OR |'S NOT SUBJECT TO THE PRI VI LEGE PROVI DED
UNDER SUBSECTI ONS (1) AND (2). ANY SUCH STI PULATI ON MAY BE
LI M TED TO THE | NSTANT PROCEEDI NG AND, ABSENT SPECI FI C LANGUAGE
TO THE CONTRARY, |S NOT APPLI CABLE TO ANY OTHER PROCEEDI NG,

(13) THE PRI VI LEGES PROVI DED UNDER SUBSECTI ONS (1) AND (2)
DO NOT EXTEND TO ANY OF THE FOLLOW NG

(A) DOCUMENTS, COVMUNI CATI ONS, DATA, REPORTS, OR OTHER
| NFORVATI ON EXPRESSLY REQUI RED TO BE COLLECTED, DEVELOPED, MAI N
TAI NED, OR REPORTED TO A REGULATORY AGENCY UNDER THI S ACT OR
OTHER FEDERAL OR STATE LAW

(B) | NFORVATI ON OBTAI NED BY OBSERVATI ON OR MONI TORI NG BY ANY
REGULATORY AGENCY.

(C) | NFORVATI ON OBTAI NED FROM A SOURCE | NDEPENDENT OF THE
| NSURANCE COMPLI ANCE AUDI T.

(14) THI'S SECTION DOES NOT LIM T, WAIVE, OR ABROGATE THE
SCOPE OR NATURE OF ANY OTHER STATUTORY OR COMMON LAW PRI VI LEGE.

(15) AS USED IN THI S SECTI ON:

(A) "1 NSURANCE COMPLI ANCE AUDI T" MEANS A VOLUNTARY, | NTERNAL
EVALUATI ON, REVI EW ASSESSMENT, AUDI T, OR | NVESTI GATI ON FOR THE
PURPOSE OF | DENTI FYI NG OR PREVENTI NG NONCOVPLI ANCE W TH OR PRO-
MOTI NG COMPLI ANCE W TH LAWS, REGULATI ONS, ORDERS, OR | NDUSTRY OR
PROFESSI ONAL STANDARDS, CONDUCTED BY OR ON BEHALF OF AN | NSURER
LI CENSED OR REGULATED UNDER THI'S ACT OR WHI CH | NVOLVES AN ACTI V-
| TY REGULATED UNDER THI' S ACT.

(B) "1 NSURANCE COMPLI ANCE SELF- EVALUATI VE AUDI T DOCUVENT"
MEANS A DOCUMENT PREPARED AS A RESULT OF OR | N CONNECTI ON W TH AN
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I NSURANCE COMPLI ANCE AUDI T. AN | NSURANCE COVPLI ANCE
SELF- EVALUATI VE AUDI T DOCUMENT MAY | NCLUDE A WRI TTEN RESPONSE TO
THE FI NDI NGS OF AN | NSURANCE COVPLI ANCE AUDI T. AN | NSURANCE COM
PLI ANCE SELF- EVALUATI VE AUDI T DOCUMENT MAY | NCLUDE, BUT |S NOT
LIMTED TO, FIELD NOTES AND RECORDS OF OBSERVATI ONS, FI NDI NGS,
OPI NI ONS, SUGGESTI ONS, CONCLUSI ONS, DRAFTS, MEMORANDA, DRAW NGS,
PHOTOGRAPHS, EXHI BI TS, COVPUTER- GENERATED OR ELECTRONI CALLY
RECORDED | NFORVATI ON, PHONE RECORDS, MAPS, CHARTS, GRAPHS, AND
SURVEYS, |F THI S SUPPORTI NG | NFORMATI ON IS COLLECTED OR DEVELOPED
FOR THE PRI MARY PURPOSE AND I N THE COURSE OF AN | NSURANCE COWPLI -
ANCE AUDI T. AN | NSURANCE COVPLI ANCE SELF- EVALUATI VE AUDI T DOCU-
MENT ALSO | NCLUDES, BUT IS NOT LIMTED TO, ANY OF THE FOLLOW NG

(1) AN | NSURANCE COVPLI ANCE AUDI T REPORT PREPARED BY AN
AUDI TOR, WHO MAY BE AN EMPLOYEE OF THE | NSURER OR AN | NDEPENDENT
CONTRACTOR, WHI CH MAY | NCLUDE THE SCOPE OF THE AUDI T, THE | NFOR-
MATI ON GAI NED I N THE AUDI T, AND CONCLUSI ONS AND RECOMVENDATI ONS
W TH EXHI BI TS AND APPENDI CES.

(i) MEMORANDA AND DOCUMENTS ANALYZI NG PORTI ONS OR ALL OF
THE | NSURANCE COMPLI ANCE AUDI T REPORT AND DI SCUSSI NG POTENTI AL
| MPLEMENTATI ON | SSUES.

(1) AN | MPLEMENTATI ON PLAN THAT ADDRESSES CORRECTI NG PAST
NONCOWVPLI ANCE, | MPROVI NG CURRENT COWVPLI ANCE, AND PREVENTI NG
FUTURE NONCOWVPLI ANCE.

(iv) ANALYTI C DATA GENERATED I N THE COURSE OF CONDUCTI NG THE
I NSURANCE COMPLI ANCE AUDI T.
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