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SENATE BILL No. 880

November 29, 2001, Introduced by Senator SCHWARZ and referred to the Committee on
Technology and Energy.

A bill to create a tel ecommuni cation rights-of-way oversi ght
authority; to establish a M chigan tel ecommunications service
I nprovenent fund; to provide for fees; to prescribe the powers
and duties of certain state agencies and officials; to provide
for penalties; and to repeal acts and parts of acts.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"metropolitan extension tel econmunications rights-of-way over-
sight act".

Sec. 2. As used in this act:

(a) "Authority" neans the netropolitan extension tel ecommun-
I cations rights-of-way oversight authority created in section 3.

(b) "Conm ssion"” means the M chigan public service

conmm SsSi on.
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(c) "Metropolitan area"” nmeans an area conprised of a
muni ci pality located, in whole or in part, within a county having
a popul ation of 10,000 or nore or a nmunicipality that enacts an
ordi nance or resolution electing to be classified as part of a
nmetropol i tan area under this act.

(d) "Municipality" neans a township, city, or village.

(e) "Tel ecommuni cation provider", "provider", and
"tel ecommuni cation services" nean those terns as defined in sec-
tion 102 of the M chigan tel ecormunications act, 1991 PA 179,

MCL 484.2102. A provider also includes both of the foll ow ng:

(1) A person providing wireless or cellular telecommunica-
tion services.

(i) A cable television operator that provides a tel ecommun-
I cation service.

Sec. 3. (1) Pursuant to section 27 of article VII of the
state constitution of 1963, there is created within the comm s-
sion the netropolitan extension tel econmuni cations rights-of-way
oversight authority.

(2) The authority shall have the exclusive power to assess
fees for access to and use of the public rights-of-way within a
metropolitan area for the purpose of installing or using lines,
pol es, conduits, ducts, or other facilities or equi pnment to pro-
vi de tel ecommuni cati on services.

(3) Anunicipality in a nmetropolitan area shall not enact or
enforce an ordi nance or other local law that is inconsistent wth

this act or that assesses fees for access to or use of the public
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rights-of-way that are in addition to the fees assessed under
this act.

(4) This section does not prohibit a nunicipality from seek-
I ng rei nbursenent of the hourly wages and conpensation paid to
its enployees for their tinme in providing engineering services to
review and i nspect draw ngs, plans, and activities directly
related to the construction and installation of tel econmunication
facilities within a rights-of-way and excavati ons, pavenent cuts,
or other activities physically perforned by, or under the direc-
tion of, a provider, within a rights-of-way. A charge all owed

under this subsection shall not be excessive, inadequate, or

unr easonabl e.

Sec. 4. (1) A provider shall not have access to or use of a
muni ci pality's rights-of-way unless it has obtained a permt
required by the nunicipality and paid all fees required under
this act.

(2) A provider asserting franchise rights under 1883 PA 129,
MCL 484.1 to 484.10, is not exenpt fromthe permt and fee

requirenents of this act with respect to data, video, advanced,
hi gh-speed digital, and any other tel econmunication services that
it did not offer before January 1, 1909.

Sec. 5. (1) The comm ssion shall prescribe by order the
form and application process to be used in applying to a nunici-
pality for a permt and the provisions of a permt to be issued
by a municipality. The initial standardi zed application forns

shall be those approved by the conmm ssion as of August 16, 2001.
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(2) A provider filing an application for a permt shall pay
a $500. 00 administrative fee to each nmunicipality whose
boundari es include rights-of-way for which access or use is
sought by the provider.

(3) An application for a permt shall include a map show ng
the | ocation of the provider’s existing and proposed |ines and
facilities.

(4) A nunicipality shall notify the comm ssion when it
I ssues a permt, including information regarding the date on
whi ch the application was filed and the date on which the permt
was granted. The conmm ssion shall maintain on its website a
l'isting showi ng the average | ength of tinme required for each
municipality to grant an application during the preceding 3
years.

Sec. 6. If a provider and 1 or nore nunicipalities are
unabl e to agree on arrangenents for coordinating activities that
m nimze the disruption to rights-of-way or ensure the efficient
construction of facilities, the authority shall appoint a repre-
sentative to nediate and nake reconmendati ons for a resolution of
the dispute. |If any of the parties are unwilling to conmply wth
the nediator’s recommendati ons, any party to the di spute may
apply to the comm ssion for a review and determ nation of a reso-
| ution of the dispute.

Sec. 7. Wthin 90 days after the conpletion of construction
of newlines and facilities, a provider shall submt maps and
descriptions of the lines and facilities to both the authority

and the affected nunicipalities.
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Sec. 8. (1) A provider shall pay to the authority an annual
mai nt enance fee as provided under this act.

(2) The comm ssion may prescribe by order the annual period
covered by each assessnent, the date due for paynent, and the
schedul e for the allocation and di sbursenent of the fees as pro-
vided by this act.

(3) Wthin 180 days of the effective date of this act, each
provider shall pay an initial annual maintenance fee to the
authority of 7 cents per linear foot of rights-of-way for al
ri ghts-of-way occupied by the provider’s lines and facilities.

If the act is effective for |ess than the entire year covered by
the initial fee, the fee shall be prorated.

(4) For each succeeding year, the maintenance fee shall be
adj usted by the comm ssion by an anobunt equal to the change in
the consuner price index. As used in this section, "consuner
price index" nmeans the nost recent reported annual average per-
centage increase in the Detroit consuner price index for al
itenms for the prior 12-nonth period by the United States depart-
ment of | abor.

(5) The comm ssion may prescribe by order the forns, stan-
dards, nethodol ogy, and procedures for assessing fees under this
act. Each provider and nunicipality shall provide any requested
i nformati on regarding rights-of-way that assists the authority in
conmputing and issuing the assessnents under this section.

(6) For purposes of assessing the maintenance fee to a tele-
comuni cati on provider that also provides cable service, the

basi s of assessnent shall be the |inear feet of rights-of-way
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used to provide tel ecommunication services, regardl ess of whether
the sane facilities are also used to provide cable service.

(7) For purposes of assessing the maintenance fee to a tele-
communi cati on provider asserting franchise rights under 1883
PA 129, MCL 484.1 to 484.10, the basis of the assessnent shall be
the linear feet of rights-of-way used to provide any data, video,
advanced, high-speed digital, or other telecomrunication services
that it did not offer before January 1, 1909, regardl ess of
whet her the sane facilities are also used to provide tel econmuni -
cation services that it did offer before January 1, 1909. A pro-
vi der under this subsection shall not include on any custoner’s
bill a line itemdesignating a pass-through of the maintenance
fee required under this act.

(8) A provider may recover the cost of the maintenance fee
required under this act if it has received comm ssion approval
under section 304 of the M chigan tel ecommunications act, 1991 PA
179, MCL 484. 2304.

Sec. 9. (1) If 2 or nore providers inplenent a shared use
arrangenent and neet the requirenents of this section, each pro-
vider participating in the arrangenent shall be entitled to a
shared use di scount.

(2) To qualify for the shared use discount, each participat-
ing provider shall do all of the foll ow ng:

(a) Cccupy and use the sane poles, trenches, conduits,
ducts, or other common spaces or physical facilities jointly with

ot her participating providers.
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(b) Coordinate the construction or installation of its own
i nes, equipnent, and facilities with the construction schedul es
of other participating providers so that any pavenent cuts, exca-
vation, construction, or other activities undertaken to construct
or install all of the participating providers’ facilities occur
cont enpor aneously and do not inpair the physical condition, or
interrupt the normal uses, of the rights-of-way on nore than 1
occasi on.

(c) Enter the shared use arrangenent after the effective
date of this act. A shared use arrangenent does not apply to
pol es, trenches, conduits, ducts, or other common facilities that
were constructed or installed before the effective date of this
act .

(3) Each provider that qualifies for a shared use discount
Is entitled to the foll ow ng percentage di scount agai nst the fees
| nposed by section 8, but the discount shall apply only to the
linear feet that each provider shares with other participating
provi ders:

(a) 25% if there are 2 participating providers.

(b) 40% if there are 3 participating providers.

(c) 50% if there are 4 or nore participating providers.

Sec. 10. The authority shall allocate the annual mainte-
nance fee collected under this act as follows:

(a) The first $35, 000, 000.00 or 50% of the annual fees,
whi chever is greater, to fund the fee-sharing nechani sm provi ded

in section 11.
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(b) The remai ni ng proceeds, as foll ows:

(i) 88%to the M chigan community conmmuni cations authority.

(i) 5%to the Mchigan tel econmunication service inprove-
ment fund created in section 13.

(i) 7% to the conmm ssion

Sec. 11. (1) The conm ssion shall allocate the funding pro-
vided for fee-sharing in section 10(a) anong the nunicipalities
I n which providers occupy rights-of-way, as foll ows:

(a) 86%to be disbursed to cities and villages on the basis
of the linear feet of rights-of-way occupied by providers within
each city or village as a proportion of the total |inear feet of
ri ghts-of-way occupi ed by providers within all cities and vil -
| ages |l ocated in netropolitan areas.

(b) 14%to be disbursed to townships on the basis of each
townshi p’s proportionate share of the total |inear feet of
ri ghts-of-way occupied by providers within all townships |ocated

In metropolitan areas.

(2) To be eligible to receive fee-sharing paynents under
this act, a nunicipality shall conply with this act.

Sec. 12. (1) Until the authority assesses the naintenance
fees under this act, a nmunicipality may continue to collect any
aut hori zed fees established before the effective date of this
act. Fees and revenues allowed under this section for any par-
tial year shall be prorated.

(2) Fees collected under subsection (1) by a nmunicipality

after the effective date of this act shall be taken into account
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in determning the municipality’'s allocated share of funding
under section 11.

Sec. 13. (1) The M chigan tel ecommunication service
I nprovenent fund is created in the state treasury and shall be
adm ni stered by the conm ssion for the purpose of providing
grants to providers serving rural and | ow i ncone custoners to
I mprove the quality of tel ecomunication services to those
custoners. The fund shall be expended only as provided by this
act .

(2) The state treasurer shall credit to the fund all fees
coll ected under this act designated for the fund and any ot her
noney received by the state treasurer designated for the fund.

(3) The state treasurer shall invest noney in the fund in
the sane manner as surplus funds are invested under section 3 of
1855 PA 105, MCL 21.143. Earnings shall be credited to the
fund.

(4) Money remaining in the fund at the end of the fiscal
year shall remain in the fund and not revert to the general
fund.

Sec. 14. (1) Except as provided in subsections (2) and (3),
a local unit of governnent shall grant a permt for access to and
t he ongoing use of all rights-of-way under its control and juris-
diction to providers of telecomunication services.

(2) This section shall not limt a local unit of
governnment’s right to review and approve a provider’'s access to
and ongoi ng use of a rights-of-way or limt the unit’s authority

to ensure and protect the health, safety, and welfare of the

02883’ 01 *



© 00 N O 0o A W N P

N N NN N N NNERP P P P P P P PP e
N~ O 0 W N P O © N O 0o M wWw N P O

10

public. An applicant for a permt shall provide all information
requested by the local unit of government that is reasonably
related to the criteria for issuing a permt.

(3) Alocal unit of governnment shall approve or deny access
under this section within 45 days fromthe date a provider files
an application for a permt for access to a rights-of-way. A
provider’s right to access and use of a rights-of-way shall not
be unreasonably denied by a |local unit of government. A |ocal
unit of governnent may require as a condition of the permt that

a bond be posted by the provider, which shall not exceed the rea-

sonabl e cost to ensure that the rights-of-way is returned to its

original condition during and after the provider’s access and
use.

(4) Any conditions of a permt granted under this section
shall be limted to the provider’s access and usage of any

ri ghts-of - way.

(5) A provider holding a permt shall ensure that the
rights-of-way is returned to its original condition during and
after the provider’'s access and use. A provider undertaking an
excavation or constructing or installing facilities within a

rights-of-way or tenporarily obstructing the rights-of-way, as

aut horized by the permt, shall pronptly repair all damage done
to the street surface and all installations on, over, below or
Wi thin the rights-of-way and shall pronptly restore the

rights-of-way to its preexisting condition.
Sec. 15. (1) The procedures governing a conpl aint

proceedi ng under this act shall be the sanme as those under
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section 203 of the M chigan tel econmuni cations act, 1991 PA 179,
MCL 484. 2203.

(2) If after notice and hearing the comm ssion finds that a
person has violated this act, the conm ssion shall order renedies
and penalties to protect and make whol e persons who have suffered
an economc loss as a result of the violation, including, but not
limted to, 1 or nore of the follow ng

(a) For failure to pay a fee assessed by the authority under
this act, order the provider to pay a fine of not |ess than 1% or
nore than 5% of the anount of the unpaid assessnent for each day
that the assessnent remains unpaid. For each subsequent offense
under this subdivision, a fine of not less than 2% or nore than
10% f or each day the assessnent remai ns unpaid.

(b) Order the person who violated this act to pay a fine of
not | ess than $200.00 or nore than $20, 000.00 per day that the
person is in violation. For each subsequent offense, a fine of
not |ess than $500. 00 or nore than $40, 000. 00 per day that the
person is in violation of this act.

(c) If the person is a provider, order that the provider’s
permt allow ng access to and use of a nmunicipality's
ri ghts-of -way be revoked.

(d) Issue cease and desi st orders.

(e) Order the person who violates this act to pay attorney
fees and actual costs of a person that is not a provider of

250, 000 or nore end-users.
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Sec. 16. A decision or assessnent of the authority or order
of the comm ssion issued under this act is subject to review as
provided in section 26 of 1909 PA 300, MCL 462. 26.

Sec. 17. (1) The conmm ssion shall conduct a study of the
feasibility of extending the fee provisions of this act to wire-
| ess carriers and make recomrendati ons for assessing a fee on
wireless carriers that is equivalent to not nore than 50% of the
mai nt enance fee inposed on the basis of l[inear feet under section
8.

(2) No nore than 1 year after the effective date of this
act, the commi ssion shall, after input fromwreless and ot her
provi ders, nunicipal governnents, and other interested persons,

I ssue a report to the legislature regarding how to inplenent its
recomendat i ons under subsection (1).

Sec. 18. (1) A nunicipality shall approve or deny requests
for permts, franchises, or authorizations required to construct
or install wireless facilities or provide wreless service within
45 days fromthe date a wireless provider files an application
for perm ssion, authorization, or variance.

(2) A provider’s right to provide wireless service and to
install, operate, and maintain towers and other wreless facili-
ties shall not be unreasonably denied by a nunicipality.

Sec. 19. If any provision or the application of any provi-
sion to a certain person is found to be invalid or unconstitu-
tional, the remaining provisions or application of a provision to
ot her persons shall not be affected and will remain in full force

and effect.
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Sec. 20. Pursuant to section 8 of article IIl of the state
constitution of 1963, the |egislature shall request an advisory
opinion on the constitutionality of this act. In addition to any
ot her provisions of this act, the request shall specifically ask
the court to address the fee and permt provisions of sections 8
and 14 and the limtation on any clained rights under section
8(7).

Enacting section 1. Sections 251, 252, 253, and 254 of the
M chi gan tel ecomnmuni cations act, 1991 PA 179, MCL 484. 2251,
484. 2252, 484.2253, and 484. 2254, are repeal ed.
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