SENATE BILL No. 1444
~ o (&) N w N [ERN

SENATE BILL No. 1444

September 24, 2002, Introduced by Senator PETERS and referred to the Committee on Banking
and Financia Institutions.

A bill to amend 1956 PA 218, entitled
"The insurance code of 1956,"
by amendi ng sections 134, 221, 1246, and 5903 (MCL 500. 134,
500. 221, 500. 1246, and 500.5903), section 134 as anended by 1990
PA 256, section 221 as added by 2001 PA 275, section 1246 as
added by 2001 PA 228, and section 5903 as added by 1995 PA 215,
and by addi ng section 252.

THE PEOPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 134. (1) Every certificate of authority or license in

force immediately prior to January 1, 1957 and existing under any

act repealed by this act is valid until its original expiration
date, unless earlier termnated in accordance with this act.

(2) Any plan of operation adopted by an associ ation or
facility, and any prem um or assessnent |evied against an insurer

nmenber of that association or facility, is hereby validated
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retroactively to the date of its original adoption or |evy and
shall continue in force and effect according to the ternms of the
pl an of operation, premum or assessnent until otherw se changed
by the comm ssioner or the board of directors of the association
or facility pursuant to this act.

(3) An association or facility or the board of directors of
the association or facility is not a state agency and the noney

of an association or facility is not state noney.

(4) —5— Any prem um or assessnent |evied by an association

or facility, or any prem um or assessnent of a simlar associa-
tion or facility fornmed under a law in force outside this state,
is not a burden or special burden for purposes of a cal culation
under section 476a, and any prem um or assessnent paid to an
association or facility shall not be included in determning the
aggregate anmount a foreign insurer pays to the conm ssioner under
section 476a.

(5 —6)— As used in this section, "association or facility"
means an associ ation of insurers created under this act and any
ot her association or facility forned under this act as a non-
profit organi zation of insurer nenbers, including, but not
limted to, the follow ng:

(a) The M chigan worker's conpensation placenent facility

created under chapter 23.
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(b) The M chigan basic property insurance associ ation
created under —seet+on— CHAPTER 29.

(c) The catastrophic clains association created under
chapter 31

(d) The M chigan autonobile insurance placenent facility
created under chapter 33.

(e) The Mchigan life and health insurance guaranty associ a-
tion created under chapter 77.

(f) The property and casualty guaranty association created

under chapter 79.

(g) The assigned clains facility created under section
3171.

Sec. 221. (1) Except as otherwi se provided in this section,
an insurance conpliance self-evaluative audit docunment is privi-

| eged information and is not discoverable or adm ssible as evi-
dence in any civil, crimnal, or admnistrative proceedi ng.

(2) Except as otherw se provided in this section, a person
i nvol ved in preparing an insurance conpliance self-evaluative
audit or insurance conpliance self-evaluative audit docunent is
not subject to exam nation concerning that audit or audit docu-
ment in any civil, crimnal, or adm nistrative proceeding.
However, if the insurance conpliance self-evaluative audit,
i nsurance conpliance self-evaluative audit docunent, or any por-
tion of the audit or audit document is not privileged, the indi-
vidual involved in the preparation of the audit or audit docunent
may be exam ned concerning the portion of the audit or audit

docunent that is not privileged. A person involved in preparing
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an insurance conpliance self-evaluative audit or insurance
conpl i ance sel f-evaluative audit docunment who becones aware of
any alleged crimnal violation of this act shall report that act
to the insurer. Wthin 30 days after receiving the report, the
insurer shall provide the information to the conm ssioner.

(3) An insurance conpliance self-evaluative audit docunent
furnished to the comm ssioner voluntarily or as a result of a
request of the conmm ssioner under a claimof authority to conpel
di scl osure under subsection (7) shall not be provided by the com
m ssioner to any other person and shall be accorded the sane con-
fidentiality and other protections as provided in section 222(7)
W t hout waiving the privileges in subsections (1) and (2). Any
use of an insurance conpliance self-evaluative audit docunent
furni shed voluntarily or as a result of a request of the comm s-
sioner under a claimof authority to conpel disclosure under
subsection (7) is limted to determ ning whether or not any dis-
cl osed defects in an insurer's policies and procedures or i nap-
propriate treatnment of custonmers has been renedied or that an
appropriate plan for remedy is in place.

(4) An insurance conpliance self-evaluative audit docunent
submitted to the comm ssioner remains subject to all applicable
statutory or conmon |aw privileges including, but not limted to,
the work product doctrine, attorney-client privilege, or the sub-
sequent renedi al neasures exclusion. An insurance conpliance

sel f-evaluative audit docunent submitted to the conm ssioner

remains the property of the insurer. —antd—+snot——subjeect—to
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(5) Disclosure of an insurance conpliance self-evaluative
audit docunent to a governnental agency, whether voluntary or
pursuant to conpul sion of |aw, does not constitute a waiver of
the privil eges under subsections (1) and (2) with respect to any
ot her person or other governnental agency.

(6) The privileges under subsections (1) and (2) do not
apply to the extent that they are expressly waived by the insurer
that prepared or caused to be prepared the insurance conpliance
sel f-eval uative audit docunent.

(7) The privileges in subsections (1) and (2) do not apply
as foll ows:

(a) If a court, after an in canera review, requires disclo-
sure in a civil or admnistrative proceeding after determning 1
or nore of the follow ng:

(i) The privilege is asserted for a fraudul ent purpose.

(ii)) The material is not subject to the privilege as pro-

vi ded under subsection (13).
(b) If a court, after an in canera review, requires disclo-

sure in a crimnal proceeding after determning 1 or nore of the

fol | ow ng:
(i) The privilege is asserted for a fraudul ent purpose.
(ii)) The material is not subject to the privilege as pro-
vi ded under subsection (13).

(iii) The material contains evidence relevant to the

conmi ssion of a crimnal offense under this act.
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(8) Wthin 14 days after the comm ssioner or the attorney
general nakes a witten request by certified mail for disclosure
of an insurance conpliance self-evaluative audit docunent, the
i nsurer that prepared the document or caused the docunment to be
prepared may file with the I ngham county circuit court a petition
requesting an in canera hearing on whether the insurance conpli -
ance self-evaluative audit docunent or portions of the audit doc-
ument are subject to disclosure. Failure by the insurer to file
a petition waives the privilege provided by this section for that
request. An insurer asserting the insurance conpliance
sel f-evaluative privilege in response to a request for disclosure
under this subsection shall include in its request for an in
canmera hearing all of the information listed in subsection (10).
Wthin 30 days after the filing of the petition, the court shal
i ssue an order scheduling an in canmera hearing to determ ne
whet her the insurance conpliance self-evaluative audit docunent
or portions of the audit docunent are privileged or are subject
to disclosure.

(9) If the court requires disclosure under subsections (7)
and (8), the court may conpel the disclosure of only those por-
tions of an insurance conpliance self-evaluative audit docunent
rel evant to issues in dispute in the underlying proceedi ng.
Information required to be disclosed shall not be considered a
publi c docunent and shall not be considered to be a waiver of the
privilege for any other civil, crimnal, or admnistrative

pr oceedi ng.
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(10) An insurer asserting the privilege under this section
in response to a request for disclosure under subsection (8)
shall provide to the conmm ssioner or the attorney general, at the
time of filing —afry— AN objection to the disclosure, all of the
foll owi ng information:

(a) The date of the insurance conpliance self-eval uative
audit docunent.

(b) The identity of the entity or individual conducting the
audi t .

(c) The general nature of the activities covered by the
i nsurance conpliance self-evaluative audit.

(d) An identification of the portions of the insurance com
pliance sel f-evaluative audit docurment for which the privilege is

bei ng asserted.

(11) An insurer asserting the privilege under this section
has the burden of denonstrating the applicability of the
privilege. Once an insurer has established the applicability of
the privilege, a party seeking disclosure under
subsection (7)(a)(i) has the burden of proving that the privilege
is asserted for a fraudul ent purpose. The comm ssioner or attor-
ney general seeking disclosure under subsection (7)(b)(iii) has
the burden of proving the elenents listed in
subsection (7)(b)(iii).

(12) The parties may at any time stipulate in proceedi ngs
under this section to entry of an order directing that specific
information contained in an insurance conpliance self-evaluative

audit docunent is or is not subject to the privileges provided
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under subsections (1) and (2). Any such stipulation may be
limted to the instant proceedi ng and, absent specific |anguage
to the contrary, is not applicable to any other proceeding.

(13) The privileges provided under subsections (1) and (2)
do not extend to any of the follow ng:

(a) Docunents, conmunications, data, reports, or other
information expressly required to be coll ected, devel oped, main-
tained, or reported to a regulatory agency under this act or
ot her federal or state |aw

(b) Information obtained by observation or nonitoring by any
regul atory agency.

(c) Information obtained froma source independent of the
i nsurance conpliance audit.

(d) Docunents, comrunication, data, reports, menoranda,
drawi ngs, photographs, exhibits, conputer records, maps, charts,

graphs, and surveys kept or prepared in the ordinary course of

busi ness.
(14) This section does not limt, waive, or abrogate the
scope or nature of any other statutory or common |aw privil ege.

(15) As used in this section:

(a) "Insurance conpliance audit" neans a voluntary, internal
eval uation, review, assessnent, audit, or investigation for the
pur pose of identifying or preventing nonconpliance with or pro-
noting conpliance with | aws, regul ations, orders, or industry or
pr of essi onal standards, conducted by or on behalf of an insurer
licensed or regul ated under this act or —whiteh— THAT invol ves an

activity regul ated under this act.
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(b) "Insurance conpliance self-evaluative audit docunent”
nmeans a docunent prepared as a result of or in connection with an
i nsurance conpliance audit. An insurance conpliance
sel f-eval uative audit docunent may include a witten response to
the findings of an insurance conpliance audit. An insurance com
pliance self-evaluative audit docunent may include, but is not
limted to, field notes and records of observations, findings,
opi ni ons, suggestions, conclusions, drafts, nmenoranda, draw ngs,
phot ogr aphs, exhibits, conmputer-generated or electronically
recorded i nformation, phone records, nmaps, charts, graphs, and
surveys, if this supporting information is collected or prepared
in the course of an insurance conpliance audit or attached as an
exhibit to the audit. An insurance conpliance self-evaluative

audit docunent also includes, but is not limted to, any of the

fol | ow ng:
(1) An insurance conpliance audit report prepared by an
auditor, who may be an enpl oyee of the insurer or an independent

contractor, —whieh— THAT may include the scope of the audit, the
information gained in the audit, and conclusions and recomenda-
tions, with exhibits and appendi ces.

(ii) Menoranda and docunents anal yzing portions or all of
the insurance conpliance audit report and di scussing potenti al
i npl ement ati on issues.

(iii) An inplenentation plan that addresses correcting past
nonconpl i ance, inproving current conpliance, and preventing

future nonconpli ance.
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(iv) Analytic data generated in the course of conducting the
i nsurance conpliance audit.

SEC. 252. ALL | NFORVMATI ON SUBM TTED TO THE COWM SSI ONER
UNDER THI'S ACT |'S SUBJECT TO DI SCLOSURE UNDER THE FREEDOM OF
| NFORMATI ON ACT, 1976 PA 442, MCL 15.231 TO 15. 246.

Sec. 1246. (1) Any docunents, materials, or other inform-
tion in the control or possession of the office of financial and
i nsurance services that is furnished by an insurer, an insurance
producer, or an enployee or representative acting on behalf of
the insurer or insurance producer, or obtained by the comm s-
sioner in an investigation pursuant to this section is confiden-
tial by law and privil eged, —+snot—stubject—tothefreedomof
rAaferration—act— 31976 PA442— M523+ t6—15-246— i s not
subj ect to subpoena, and is not subject to discovery or adm ssi-
ble in evidence in any private civil action. However, the com
m ssioner is authorized to use the docunents, materials, or other
information in the furtherance of any regulatory or |egal action
brought as a part of the conmm ssioner's duties.

(2) Neither the conm ssioner nor any person who received
docunents, materials, or other information while acting under the
comm ssioner's authority is permtted or required to testify in
any private civil action concerning any confidential docunents,
materials, or information under subsection (1).

(3) In order to assist in the performance of the
comm ssioner's duties under this chapter, the comm ssioner may do

any of the follow ng:
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(a) Share docunents, nmaterials, or other information,

i ncluding the confidential and privil eged docunents, materials,
or information subject to subsection (1), with other state, fed-
eral, and international regulatory agencies, with the national
associ ation of insurance conmm ssioners, its affiliates or subsid-
iaries, and with state, federal, and international |aw enforce-
ment authorities, provided that the recipient agrees to naintain
the confidentiality and privileged status of the docunent, nate-
rial, or other information.

(b) Receive docunments, materials, or information, including
ot herwi se confidential and privileged docunents, materials, or
information, fromthe national association of insurance conm s-
sioners, its affiliates or subsidiaries, and fromregul atory and
| aw enforcenment officials of other foreign or domestic jurisdic-
tions, and shall maintain as confidential or privileged any docu-
ment, material, or information received with notice or the under-
standing that it is confidential or privileged under the |aws of
the jurisdiction that is the source of the docunent, material, or
i nformation.

(c) Enter into agreenents governing sharing and use of
information consistent with this subsection.

(4) No waiver of any applicable privilege or claimof confi-
dentiality in the docunents, materials, or information shal
occur as a result of disclosure to the comm ssioner under section
1208b or this section, or as a result of sharing as authorized

under subsection (3).
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(5) This chapter does not prohibit the comm ssioner from
rel easing final, adjudicated actions including for cause
term nations that are open to public inspection pursuant to the
freedom of information act, 1976 PA 442, MCL 15.231 to 15.246, to
a dat abase or other clearinghouse service maintained by the
national association of insurance comm ssioners or its affiliates
or subsidiaries.

(6) An insurer, the authorized representative of the insur-
er, or an insurance producer that fails to report as required
under section 1208b or this section or that is found to have
reported with actual nmalice by a court of conpetent jurisdiction
may, after notice and hearing, have its |license or certificate of
authority suspended or revoked and nmay be fined under section
1244.

Sec. 5903. (1) A mutual conpany seeking to convert to a
stock conpany shall adopt, by the affirmative vote of not |ess
than 2/3 of its board of directors, a plan of conversion consis-
tent with the requirenents of sections 5905 to 5915. At any tine
before approval of a plan by the conm ssioner, the nutual com
pany, by the affirmative vote of not less than 2/3 of its board
of directors, may anend or w thdraw the plan.

(2) Before a nmutual conpany's eligible nenbers may vote on
approval of a plan, a nutual conpany whose board of directors has
adopted a plan shall submt all of the foll ow ng docunents to the
conmi ssi oner:

(a) The plan of conversion, including the independent

eval uation of pro forma nmarket value required by section 5905.
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(b) The form of notice required by subsection (5).

(c) Any proxies to be solicited fromeligible nmenbers pursu-
ant to subsection (6).

(d) The formof notice required by section 5919(1) to per-
sons whose policies are issued after adoption of the plan but
before its effective date.

(e) The proposed articles of incorporation and byl aws of the
converted stock conpany.

(f) A business plan for the converted conpany that describes
antici pated changes in the postconversion business of the com
pany, if any, and the conpany's plan to deploy capital acquired
in the conversion.

(3) The comm ssioner shall approve or disapprove the plan by
not |ater than 90 days after the filing of the docunents under
subsection (2). The comm ssioner shall approve the plan if he or
she finds all of the follow ng:

(a) The plan conplies with this chapter.

(b) The plan will not prejudice the interests of the
menbers.

(c) The plan's nethod of allocating subscription rights is
fair and equitable.

(d) A substantial reason for and effect of the plan is to
benefit the nenbers of the conpany or additional capital is
needed to i nplenent the business plan filed pursuant to
subsection (2)(f).

(4) The conmm ssioner nay retain, at the nutual conpany's

expense, any qualified expert not otherw se a part of the
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comm ssioner's staff to assist in reviewing the plan and the

i ndependent eval uation of the pro forma nmarket val ue required
under section 5905.

(5) Al eligible nenbers shall be given notice of the
nmenbers' mneeting to vote upon the plan. The notice shall briefly
but fairly describe the proposed conversion plan, shall inform
the nmenber of his or her right to vote upon the plan, and shal
be nmailed to each nenber's | ast known address, as shown on the
nmut ual conpany's records, at |east 21 days before the tine fixed
for the neeting. |If the neeting to vote upon the plan is held
during the nutual conpany's annual neeting of policyholders, only
1 conmbi ned notice of neeting is required.

(6) The plan shall be adopted upon receiving the affirmative
vote of at least 2/3 of the votes cast by eligible menbers.
Menbers entitled to vote —upoer— ON the proposed plan nay vote in
person or by proxy. Any proxies to be solicited fromeligible
menbers shall be filed with and approved by the comm ssioner.

The nunber of votes each eligible nenber may cast shall be deter-
m ned by the nutual conpany's bylaws. |If the bylaws are silent,
each eligi ble menber may cast 1 vote.

(7) The revised articles shall be considered at the neeting
of the policyholders called for the purpose of adopting the plan
of conversion and shall require for adoption the affirmative vote
of at least 2/3 of the votes cast by eligible nmenbers.

(8) After the eligible nenbers have approved the plan, the
converted stock conpany shall file both of the foll ow ng

docunents with the conm ssi oner:
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(a) Unless the conm ssioner has issued a waiver pursuant to
section 5927(2), the mnutes of the neeting of the nmenbers at
whi ch the plan was voted upon.
(b) The revised articles of incorporation and byl aws of the
converted stock company.

(9) Upon the conpany's request, a business plan filed pursu-

ant to subsection (2)(f) may be granted confidential treatnment by

t he conm ssioner. —A-bustress—pran—granted—econf+dent+at—treat—
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