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ENROLLED HOUSE BILL No. 5400

AN ACT to amend 1956 PA 218, entitled “An act to revise, consolidate, and classify the laws relating to the
insurance and surety business; to regulate the incorporation or formation of domestic insurance and surety companies
and associations and the admission of foreign and alien companies and associations; to provide their rights, powers, and
immunities and to prescribe the conditions on which companies and associations organized, existing, or authorized under
this act may exercise their powers; to provide the rights, powers, and immunities and to prescribe the conditions on
which other persons, firms, corporations, associations, risk retention groups, and purchasing groups engaged in an
insurance or surety business may exercise their powers; to provide for the imposition of a privilege fee on domestic
insurance companies and associations and the state accident fund; to provide for the imposition of a tax on the business
of foreign and alien companies and associations; to provide for the imposition of a tax on risk retention groups and
purchasing groups; to provide for the imposition of a tax on the business of surplus line agents; to provide for the
imposition of regulatory fees on certain insurers; to modify tort liability arising out of certain accidents; to provide for
limited actions with respect to that modified tort liability and to prescribe certain procedures for maintaining those
actions; to require security for losses arising out of certain accidents; to provide for the continued availability and
affordability of automobile insurance and homeowners insurance in this state and to facilitate the purchase of that
insurance by all residents of this state at fair and reasonable rates; to provide for certain reporting with respect to
insurance and with respect to certain claims against uninsured or self-insured persons; to prescribe duties for certain
state departments and officers with respect to that reporting; to provide for certain assessments; to establish and
continue certain state insurance funds; to modify and clarify the status, rights, powers, duties, and operations of the
nonprofit malpractice insurance fund; to provide for the departmental supervision and regulation of the insurance and
surety business within this state; to provide for regulation over worker’s compensation self-insurers; to provide for the
conservation, rehabilitation, or liquidation of unsound or insolvent insurers; to provide for the protection of
policyholders, claimants, and creditors of unsound or insolvent insurers; to provide for associations of insurers to protect
policyholders and claimants in the event of insurer insolvencies; to prescribe educational requirements for insurance
agents and solicitors; to provide for the regulation of multiple employer welfare arrangements; to create an automobile
theft prevention authority to reduce the number of automobile thefts in this state; to prescribe the powers and duties
of the automobile theft prevention authority; to provide certain powers and duties upon certain officials, departments,
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and authorities of this state; to repeal acts and parts of acts; and to provide penalties for the violation of this act,” by
amending section 5208 (MCL 500.5208), as amended by 1984 PA 267, and by adding section 407a.

The People of the State of Michigan enact:

Sec. 407a. (1) An insurer authorized to write insurance described in section 602 or 606 may offer and write specific
or aggregate excess loss insurance to a noninsured benefit plan. An insurer that writes excess loss insurance shall
comply with the applicable policy rate and form requirements under chapters 22, 24, and 30.

(2) As used in this section, “noninsured benefit plan” means that term as defined in section 5208.

(3) This section does not limit the authority of an insurer authorized to write insurance described in section 624 to
offer and write specific or aggregate excess loss insurance to a noninsured benefit plan.

Sec. 5208. (1) The corporate powers of an insurer incorporated in this state is limited to the issuance of policies
insuring persons or property or other hazards in the state of domicile and in other states from which it has received
authority to transact insurance business from the insurance department of that state, and to the provision of services
of the kind it performs in the normal conduct of its insurance business whether or not those services are performed in
connection with an insurance contract. This section does not apply to insurers organized in compliance with the
insurance laws of this state, which cannot be properly authorized in other states, because the laws of those states do
not permit the writing of the class or kind of insurance written by those insurers.

(2) For services provided under subsection (1) that are performed in connection with a noninsured benefit plan, all
of the following apply:

(a) An insurer’s fees for services rendered shall be on a basis that precludes cost transfers between individuals
receiving those services and policyholders of the insurer.

(b) Any insurer providing services described in subsection (1) in connection with a noninsured benefit plan shall offer
a program of specific or aggregate excess loss insurance.

(c) Except as provided in subdivision (d), an insurer providing the services described in subsection (1) in connection
with a noninsured benefit plan shall not enter into the service contract for a plan covering a group of less than 500
individuals. However, an insurer may continue a service contract for a plan covering a group of less than 500 individuals
if the contract was in existence on December 29, 1981.

(d) An insurer may enter into a service contract for a plan covering a group of less than 500 individuals if either the
insurer makes arrangements for excess loss insurance or the sponsor of the plan that covers the individuals is liable for
the plan’s liabilities and is a sponsor of 1 or more plans covering 500 or more individuals in the aggregate. The
commissioner, upon obtaining the advice of insurers, shall establish the standards for the manner and amount of the
excess loss insurance required by this subdivision. It is the intent of the legislature that the excess loss insurance
requirements be uniform as between insurers and other persons authorized to provide similar services.

(e) An insurer providing the services described in subsection (1) in connection with a noninsured benefit plan shall
comply with section 5208a.

(f) A service contract containing an administrative services only arrangement between an insurer and a
governmental entity not subject to ERISA, whose plan provides coverage under a collective bargaining agreement
utilizing a policy or certificate issued by an insurer, health care corporation, dental care corporation, or health
maintenance organization before the signing of the service contract, is void unless the governmental entity has provided
the notice described in section 5208a(8) to the collective bargaining agent and to the members of the collective
bargaining unit not less than 30 days before signing the service contract. The voiding of a service contract under this
subdivision does not relieve the governmental entity of any obligations to the insurer under the service contract.

(3) Nothing in this section shall be construed to permit an actionable interference by an insurer with the rights and
obligations of the parties under a collective bargaining agreement.

(4) Services provided under subsection (1) that are performed in connection with a noninsured benefit plan shall be
considered a business activity that is not an insurance carrier service and are subject to tax as authorized by the single
business tax act, 1975 PA 228, MCL 208.1 to 208.145.

(5) An insurer shall report with its annual statement the amount of business it has conducted as services provided
under subsection (1) that are performed in connection with a noninsured benefit plan, and the commissioner shall
annually transmit this information to the state commissioner of revenue.

(6) An employee covered under a noninsured benefit plan for which services are provided under a service contract
authorized under subsection (1) is not liable for that portion of claims incurred and subject to payment under the plan
if the service contract is entered into between an employer and insurer, unless that portion of the claim has been paid
directly to the employee.

(7) As used in this section, “noninsured benefit plan” or “plan” means a benefit plan without insurance or the
noninsured portion of a benefit plan that has specific or aggregate excess loss insurance.
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This act is ordered to take immediate effect.

oy SRR

Clerk of the House of Representatives.

Secretary of the Senate.

Approved

Governor.



