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ENROLLED HOUSE BILL No. 5298

AN ACT to amend 1927 PA 175, entitled “An act to revise, consolidate, and codify the laws relating to criminal
procedure and to define the jurisdiction, powers, and duties of courts, judges, and other officers of the court under the
provisions of this act; to provide laws relative to the rights of persons accused of criminal offenses and ordinance
violations; to provide for the arrest of persons charged with or suspected of criminal offenses and ordinance violations;
to provide for bail of persons arrested for or accused of criminal offenses and ordinance violations; to provide for the
examination of persons accused of criminal offenses; to regulate the procedure relative to grand juries, indictments,
informations, and proceedings before trial; to provide for trials of persons complained of or indicted for criminal offenses
and ordinance violations and to provide for the procedure in those trials; to provide for judgments and sentences of
persons convicted of criminal offenses and ordinance violations; to establish a sentencing commission and to prescribe
its powers and duties; to provide for procedure relating to new trials and appeals in criminal and ordinance violation
cases; to provide a uniform system of probation throughout this state and the appointment of probation officers; to
prescribe the powers, duties, and compensation of probation officers; to provide penalties for the violation of the duties
of probation officers; to provide for procedure governing proceedings to prevent crime and proceedings for the
discovery of crime; to provide for fees of officers, witnesses, and others in criminal and ordinance violation cases; to set
forth miscellaneous provisions as to criminal procedure in certain cases; to provide penalties for the violation of certain
provisions of this act; and to repeal all acts and parts of acts inconsistent with or contravening any of the provisions of
this act,” by amending section 36 of chapter VIII (MCL 768.36).

The People of the State of Michigan enact:
CHAPTER VIII

Sec. 36. (1) If the defendant asserts a defense of insanity in compliance with section 20a of this chapter, the
defendant may be found “guilty but mentally ill” if, after trial, the trier of fact finds all of the following:

(a) The defendant is guilty beyond a reasonable doubt of an offense.

(b) The defendant has proven by a preponderance of the evidence that he or she was mentally ill at the time of the
commission of that offense.

(¢) The defendant has not established by a preponderance of the evidence that he or she lacked the substantial
capacity either to appreciate the nature and quality or the wrongfulness of his or her conduct or to conform his or her
conduct to the requirements of the law.

(2) If the defendant asserts a defense of insanity in compliance with section 20a of this chapter and the defendant
waives his or her right to trial, by jury or by judge, the trial judge, with the approval of the prosecuting attorney, may
accept a plea of guilty but mentally ill in lieu of a plea of guilty or a plea of nolo contendere. The judge shall not accept
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a plea of guilty but mentally ill until, with the defendant’s consent, the judge has examined the report or reports
prepared in compliance with section 20a of this chapter, the judge has held a hearing on the issue of the defendant’s
mental illness at which either party may present evidence, and the judge is satisfied that the defendant has proven by
a preponderance of the evidence that the defendant was mentally ill at the time of the offense to which the plea is
entered. The reports shall be made a part of the record of the case.

(3) If a defendant is found guilty but mentally ill or enters a plea to that effect which is accepted by the court, the
court shall impose any sentence that could be imposed by law upon a defendant who is convicted of the same offense. If
the defendant is committed to the custody of the department of corrections, the defendant shall undergo further
evaluation and be given such treatment as is psychiatrically indicated for his or her mental illness or retardation.
Treatment may be provided by the department of corrections or by the department of community health as provided
by law. Sections 1004 and 1006 of the mental health code, 1974 PA 258, MCL 330.2004 and 330.2006, apply to the
discharge of the defendant from a facility of the department of community health to which the defendant has been
admitted and to the return of the defendant to the department of corrections for the balance of the defendant’s
sentence. When a treating facility designated by either the department of corrections or the department of community
health discharges the defendant before the expiration of the defendant’s sentence, that treating facility shall transmit
to the parole board a report on the condition of the defendant that contains the clinical facts, the diagnosis, the course
of treatment, the prognosis for the remission of symptoms, the potential for recidivism, the danger of the defendant to
himself or herself or to the public, and recommendations for future treatment. If the parole board considers the
defendant for parole, the board shall consult with the treating facility at which the defendant is being treated or from
which the defendant has been discharged and a comparable report on the condition of the defendant shall be filed with
the board. If the defendant is placed on parole, the defendant’s treatment shall, upon recommendation of the treating
facility, be made a condition of parole. Failure to continue treatment except by agreement with the designated facility
and parole board is grounds for revocation of parole.

(4) If a defendant who is found guilty but mentally ill is placed on probation under the jurisdiction of the sentencing
court as provided by law, the trial judge, upon recommendation of the center for forensic psychiatry, shall make
treatment a condition of probation. Reports as specified by the trial judge shall be filed with the probation officer and
the sentencing court. Failure to continue treatment, except by agreement with the treating agency and the sentencing
court, is grounds for revocation of probation. The period of probation shall not be for less than 5 years and shall not be
shortened without receipt and consideration of a forensic psychiatric report by the sentencing court. Treatment shall be
provided by an agency of the department of community health or, with the approval of the sentencing court and at
individual expense, by private agencies, private physicians, or other mental health personnel. A psychiatric report shall
be filed with the probation officer and the sentencing court every 3 months during the period of probation. If a motion
on a petition to discontinue probation is made by the defendant, the probation officer shall request a report as specified
from the center for forensic psychiatry or any other facility certified by department of community health for the
performance of forensic psychiatric evaluation.

Enacting section 1. This amendatory act takes effect May 1, 2002.

This act is ordered to take immediate effect.
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