HB- 4983, As Passed House, June 8, 2004

SENATE SUBSTI TUTE FOR
HOUSE BI LL NO. 4983

A bill to regulate certain transactions involved in
immgration matters and the providing of services in those
matters; to set standards and security requirenents involving
certain immgration matters and persons engaged in imrgration
matters; to create a list of immgration clerical assistants; to
provide for certain powers and duties for certain state agencies;
and to provide for renedi es and penalties.

THE PECPLE OF THE STATE OF M CHI GAN ENACT:

Sec. 1. This act shall be known and may be cited as the
"M chigan inmgration clerical assistant act".

Sec. 3. As used in this act:

(a) "Business relationship" neans a relationship with any of
t he foll ow ng:

(1) An individual serving as a designated school official or

princi pal designated school official as defined by the United
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States citizenship and i mm gration services, but only where
acting within the scope of authority in that capacity on behal f
of the designated educational institution.

(i) An individual serving as a responsible officer or
alternate responsible officer as defined by the United States
departnent of state, but only where acting within the scope of
authority in that capacity on behalf of the designated exchange
vi sitor program

(iit) An individual who is regularly enployed by an enpl oyer
other than a sole proprietorship in a position that requires that
enpl oyee to process immgration matters on behalf of and as a
representati ve of the enployer relative to enploynent by an
enpl oyee or prospective enployee only with the enployer and who
receives no conpensation, directly or indirectly, fromthose
enpl oyees or prospective enpl oyees.

(iv) An individual who is enployed by a federal or state
el ected official involved in the processing of a visa application
or petition on behalf of or as a representative of a
constituent.

(b) "Conpensation"” neans noney, donations, property, prom se
of paynent, or anything else of value required in exchange for a
person's services.

(c) "Consumer" neans a person who utilizes or seeks to

utilize the services of an immgration clerical assistant.

(d) "Departnent” neans the departnent of |abor and econom c
gr ow h.
(e) "Immgration clerical assistant” neans any i ndivi dua
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3
providing or offering to provide services, for conpensation,
relating to any immgration matter

(f) "Immgration matter" neans any matter affecting the
i mm grant status, noninmmgrant status, or citizenship status of
any individual and includes, but is not [imted to, federal or
state adm nistrative or court proceedings or the filing of
acconpanyi ng docunents in those proceedi ngs, or both.

(g) "List" means the list of immgration clerical assistants
establ i shed by the departnent.

(h) "Services" neans any action taken on behal f of any
consumer for the benefit of that consumer or another individua
regardi ng the i mm grant status, nonimmgrant status, or
citizenship status of any consuner or other individual, and
includes, but is not limted to, the follow ng:

(1) Transcribing responses onto governnent agency forns on
behal f of a consuner relating to an inmgration matter.

(i) Translating information froma government agency formto
a | anguage other than English and translating responses on behal f
of a consumer relating to an inmgration matter

(iii) Drafting or conpleting an application or other paper on
behal f of a consuner in an inmmgration matter.

(iv) Gving advice to a consumer in an inmmgration nmatter.

(i) "Solicit" means any contact with a specific consumer by
an immgration clerical assistant or his or her agent,
representative, or enployee regarding the provision of services,
for conpensation, regarding an inmgration matter or the

provi sion of services. Solicit does not include letters or
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advertising distributed generally to persons not known to need
the services of an inmgration clerical assistant.

Sec. 4. An individual shall not provide services or offer
to provide services, or act as an immgration clerical assistant,
unl ess the individual is placed on the |Iist established under
this act or unless the individual is exenpted under section 5
from placenment on the |ist.

Sec. 5. The followng are exenpt fromthis act:

(a) An attorney at law |icensed to practice law in any state
or territory of the United States and his or her |egal and ot her
support staff working under his or her direct supervision.

(b) A law student or |aw school graduate not yet admtted to
the bar who is supervised by an attorney licensed to practice |aw
in any state or territory of the United States.

(c) A reputable individual who has a personal, famly, or
busi ness relationship with the individual subject to the
immgration matter and is engaged in an immgration matter for
t hat individual w thout conpensation.

(d) A nonprofit religious, charitable, social service, or
sim | ar organi zation recognized by the board of inmmgration
appeal s, and any individual representing such an organi zati on who
has been accredited by the board of immgration appeals.

(e) Any individual representing or acting on behalf of an
organi zati on who performs only the follow ng services:

(i) Translating docunents from a | anguage other than English
into English in an inmgration matter.

(ii)) Properly notarizing signatures on docunments in an
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Immgration matter.

(iii) Referring the consumer to an attorney in an immgration
matter.

(iv) Taking or arranging for the taking of photographs or
fingerprints in an inmmgration matter.

(v) Arranging for the performance of nedical testing and
assisting with the obtaining of such nmedical exam nation results
inan immgration matter.

(vi) Conducting English | anguage and civics courses for
consumers in an inmmgration matter

(vii) Conducting educational or experiential evaluations, or
conbi nations of educational and experiential evaluations, for

consumers in an inmmgration matter

<<(f) A nonprofit religious, charitable, social service, or simlar
organi zation that provides the services |isted under subdivision (e)
W t hout conpensati on.

(g) Atranslation business that neets the following criteria:

(i) Was an active nenber of the Anerican translators association on
Sept enber 1, 2001, and abides by and is subject to its code of ethical
practi ces.

(ii) I's incorporated.

(iii) Keeps commercial offices in the state of M chigan.

(iv) Derives 90% of its income fromthe translation business.

(v) Has sal es exceedi ng $100, 000. 00 per year in the translation
busi ness.

(vi) Was engaged in the translation business on Septenber 1, 2001.>>

Sec. 7. (1) An inmmgration clerical assistant shall apply

to the department for placenent on the list established under
section 9.

(2) An applicant for placenent on the list shall pay the
appropriate fee and submt in witten, electronic, or other form
acceptable to the departnent the application that shall i nclude,
at a mninum the name, date of birth, residential and business
addresses denoting a specific location other than a post office
box, tel ephone nunber, facsinmle nunber, and e-mail or website

addr ess.
H00883' 03 (S-1) LBO
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(3) The applicant shall provide in a manner acceptable to the

departnment the nane of the bondi ng conpany issuing the bond

required under this act and the nunber or other identifying

i nformati on regardi ng the bond.
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(4) An immigration clerical assistant placed on the |ist
shal |, upon change of any of the information submtted on the
appl i cation under subsections (2) and (3), update that
informati on and submit it to the departnent in a manner
acceptable to the departnent within 14 days after the change.

Sec. 9. (1) There is created an inmgration clerical
assistant list in the department. Wthin 180 days after the
effective date of this act, the departnent shall establish the
list as a fully functional programconplying with the
prescriptions of this section.

(2) The list shall be nmade avail able electronically or in
witten formto any nenber of the general public upon electronic
or witten request. The list shall include under each individua
t he individual's nane, residential and business address denoting
a specific location other than a post office box, telephone

nunber, facsimle nunber, and e-mail or website address.

(3) In order to cover the costs of devel opi ng, nmintaining,
and adm nistering the list, the departnent shall inpose the
foll owi ng fees:

(a) A nonrefundabl e application fee of $250.00 for any of the
fol | ow ng:
(i) Oiginal placenment on the list for a period of 3 years.
(i) Renewal applications received nore than 60 days after
the expiration date of placenent on the I|ist.

(iii) Application for reactivation of placenment on the |ist
that was renoved by the departnent for nonconpliance with this

act or by an order of a court of conpetent jurisdiction.
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(b) A nonrefundable renewal listing fee for a 3-year period
in the amount of $90. 00.

(c) A nonrefundable |ate fee of $20.00 for renewal s received
up to 60 days followi ng the expiration date of placenent on the
list.

(d) A nonrefundabl e fee of $20.00 for changes to a current
pl acenent on the list, including, but not limted to, address,
nane, or bond information.

(4) An individual who fails to renew his or her placenent on
the list on or before the expiration date nmay be renoved fromthe
list by the department and shall not provide services or act or
offer to act as an immgration clerical assistant beyond the
expi ration date.

(5) An individual who is renoved fromthe list for failure to
renew his or her placenent on the list or who is otherw se
removed fromthe |list by the departnment for nonconpliance with
this act or renoved by order of a court of conpetent jurisdiction
shal | not provide services and shall not act or offer to act as
an inmgration clerical assistant.

Sec. 11. An inmmgration clerical assistant may charge the
foll owi ng for services:

(a) Not nore than $20.00 per page for translation of
supporting docunentation.

(b) Not more than $10.00 per page to conplete a governnent
agency form

(c) The anount allowed under law for notarial acts.

(d) A reasonable and fair fee for other services that

H00883' 03 (S- 1) LBO



8
i nclude, but are not limted to, photocopying, nuailing, and
t el ephone call s.

Sec. 13. (1) Animmgration clerical assistant shall enter
into a witten contract with a consuner before any service is
rendered and before accepting any conpensati on.

(2) The contract shall be witten in English and shal
include a witten translation into the primry | anguage
understood by the consuner if the consuner is not a native
speaker of English. The contract shall enbody all the terns and
conditions of the agreenment to provide services, including, but
not limted to, the follow ng:

(a) The name and address of the inmgration clerica
assi stant.

(b) The date and tine of the transaction.

(c) A description of the services to be provided and the
item zed cost of each service.

(d) The name and address of the bondi ng conpany or ot her
surety that has issued the bond required under section 15.

(3) An immgration clerical assistant shall not orally anend
or supplenent the witten contract and shall not make any
statement that contradicts or is inconsistent wwth the terns of
the witten contract. A copy of the executed contract shall be
provi ded to the consuner at the tinme of execution.

(4) The consuner has 72 hours fromthe execution of the
contract to rescind the transaction. A notice of the consuner's
right to rescind shall be included in the contract in English and

shall be translated with substantially simlar nmeaning into the
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primary | anguage understood by the consuner in substantially the
follow ng form

"You, the consuner, may cancel this transaction at any tine
prior to 72 hours following the date and tine that this contract
is signed by you. You may cancel this transaction, wthout any
penalty or obligation, by witing "CANCEL" across your signhature
and returning a copy to the immgration clerical assistant or
hi s/ her authorized representative.".

(5) Upon rescission of the transaction, an inmmgration
clerical assistant shall pronptly return to the person so
entitled to it any deposit, down paynent, or other conpensation
received fromor on behalf of the consumer and shall return to
t he consumer, or the individual upon whose behal f the consuner is
acting, all original docunments, including notices, letters,
approval s, denials, receipts, or other correspondence received on
behal f of the consuner in any inmmgration natter.

(6) The contract shall state in a prom nent place, in type
not smaller than 12-point font, a notice in English that shall be
translated with substantially simlar nmeaning into the primary
| anguage understood by the consuner, as foll ows:

"NOTICE: An immgration clerical assistant is NOT an
attorney and is not authorized to provide |egal services or offer
| egal advice of any kind.".

Sec. 15. (1) Animmgration clerical assistant shall file
and maintain in force a corporate surety or cash bond conditi oned
upon the faithful and conpetent provision of services. The bond

shall be in a formused by the issuer and acceptable to the
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10
departnment. The bond shall be in the sumof not |ess than
$50, 000. 00.

(2) The bond shall be for the benefit of a person damaged by
fraud, m sstatenment, m srepresentation, unlawful act or om ssion
or failure of the immgration clerical assistant or its agent,
representative, or enployee to provide services as promsed. A
person may bring an action upon the bond for damages as descri bed
in this subsection. The aggregate liability to all injured
persons shall not exceed the sum of the bond.

(3) The surety on the bond shall have the right to cancel or
term nate the bond upon giving 30 days' witten notice to the
person to whomit was issued and to the departnent and after that
date shall be relieved of liability for a breach of condition
occurring after the effective date of the cancellation or
termnation. The failure to give a new bond within 30 days after
the notice to the departnent under this subsection operates as an
automatic renoval of the immgration clerical assistant's
pl acenent on the list. An action on the bond shall not be
commenced after the expiration of 1 year after the effective date
of the cancellation or termnation of the bond.

(4) An immgration clerical assistant shall promnently
di splay in his or her place of business the name of the bond
conpany and the number or other identifying information regarding
t he bond.

Sec. 17. (1) An immgration clerical assistant shall not do
any of the follow ng:

(a) Ofer or give legal advice including, but not limted to,
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selecting the type of application or formto be submitted to a
government agency, recommendi ng a procedure to be followed in

seeking a benefit under the immgration and nationality act,

chapter 477, 66 Stat.

del eti ng
(b)

163, 8 USC 1101, et seq., and altering or

| anguage on standard i mmigration forms.

Engage in the unauthorized practice of |aw as determ ned

by a court of conpetent jurisdiction.

(c)

is |egal

(d)

services

(e)

services

consuner.

()
consumner

services

(9)

matter or regarding services,

known to the consuner,

Represent that the offering or the provision of services

advice or |egal services.

Fal sely represent that the offering or the provision of
i S necessary.

Fal sely represent that the offering or the provision of

is in response to a request by or on behalf of a

Represent that the life, safety, or welfare of the

and his or her famly would be adversely affected if the

of an inm gration clerical assistant are not provided.

Fail to reveal a material fact regarding an inmmgration

whi ch fact could not be reasonably

t he om ssion of which tends to nislead or

decei ve the consumer.

(h) Take advantage of a consuner's inability to protect his
or her interests when the imm gration clerical assistant knows or
shoul d reasonably know of a consuner's disability, illiteracy, or

inability to understand the | anguage of any docunentation or

government form

(i)
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consuner a price for services that is not reasonabl e under the
ci rcumnst ances.

(j) Make a false or fraudul ent representation of fact or
statement material to the services provided.

(k) Fail to reveal facts nmaterial to the services provided in
light of representations of fact nmade in a positive manner.

() Engage in any nethod, act, or practice that is unfair or
deceptive.

(m Act as an internedi ary between the consuner and the
federal governnent in an immgration matter

(n) Make any representation orally or in witing that the
immgration clerical assistant guarantees or prom ses a specific
i mm gration benefit or result.

(0) Represent or inply that the inmgration clerica
assistant will be able to obtain any special influence over, or
treatment from any government entity with respect to an
imm gration nmatter.

(p) Make a fal se statenment or representation to the
department as part of the application process for initial or
renewal placenent on the |ist.

(q) Use a terminplying that the individual placed on the
list is approved, certified, or licensed by the state of M chigan
or the federal governnent.

(2) An immgration clerical assistant shall not, in any
docunent, advertisenment, stationery, |etterhead, business card,
or other conparable witten material describing the role of the

immgration clerical assistant, literally translate from English
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i nto another | anguage terns or titles including, but not limted
to, notary public, notary, licensed, attorney, |awer, or any
other termthat inplies that the person is an attorney. As used
in this subsection, "literally translate" neans the translation
of a word or phrase without regard to the true nmeani ng of the
word or phrase in the | anguage that is being translated.

Sec. 19. (1) Animmgration clerical assistant shal
deliver to each consunmer a copy of each docunent or form
conpl eted on behalf of a consuner. Each docunent and form
executed or conpleted shall include the nane, residential and
busi ness address denoting a specific |ocation other than a post
of fi ce box, tel ephone nunber, facsimle nunber, and e-mail or
website address of the inmgration clerical assistant.

(2) An immigration clerical assistant shall retain copies of
al | docunents and forns conpl eted or executed on behalf of a
consuner, or the individual upon whose behal f the consuner is
acting, for not less than 3 years.

(3) An immgration clerical assistant shall return al
original documents of the consumer, or the individual upon whose
behal f the consumer is acting, and not keep themin his or her
possessi on.

(4) An immgration clerical assistant shall pronptly deliver
to each consuner, or the individual upon whose behal f the
consuner is acting, all original docunents, including notices,
letters, approvals, denials, receipts, or other correspondence
recei ved on behalf of the consuner, or the individual upon whose

behal f the consuner is acting, in any immgration matter. As
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used in this subsection, "pronptly" nmeans either of the
fol |l ow ng:

(a) In the case of correspondence fromthe agency of the
federal governnent that requires a response within 30 days after
recei pt, within 7 days.

(b) I'n all other cases, within 14 days.

Sec. 21. (1) A person who violates this act is guilty of
t he foll ow ng:

(a) In the case of a first conviction, a m sdeneanor
puni shabl e by inprisonment for not nore than 93 days or a fine of
not nore than $1, 000. 00, or both.

(b) I'n the case of a second or subsequent conviction, a
fel ony punishable by inprisonnent for not nore than 2 years or a
fine of not nore than $10, 000. 00, or both.

(2) A person injured by an imm gration clerical assistant may
bring an action in a court of conpetent jurisdiction for
equitable relief or damages, or both. The court shall al so grant
a prevailing plaintiff reasonable attorney fees and costs and may
order renmoval fromthe list for at |east 5 years or as otherw se
ordered by the court.

(3) A person who, upon information and belief, clains a
violation of this act has been conmmtted by an imm gration
clerical assistant may bring an action in a court of conpetent
jurisdiction for equitable relief on behalf of the general
public. The court shall award a prevailing plaintiff reasonable
attorney fees and costs and may order renoval fromthe list for

at least 5 years or as otherw se ordered by the court.
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(4) The remedi es and penalties in this act are cumul ati ve and
use of 1 renedy under this act does not bar the use of any renedy
al | oned under the M chigan consuner protection act, 1976 PA 331,
MCL 445.901 to 445.922, or the use of any other renmedy all owed
under | aw.

(5) Notwi thstanding any other provision of this section, a
first violation of the list requirenment of section 7 or bondi ng
requi renent of section 15, or both, shall subject the inmm gration
clerical assistant only to a notice of nonconpliance issued by
the departnent. The departnment shall issue the notice of
nonconpl i ance pronptly, and the notice of nonconpliance shal
indicate a tine period for conpliance not to exceed 90 days. A
second or subsequent violation of either or both of the
requirenents described in this subsection shall subject a person
to the other provisions of this section

(6) Upon notification of any kind to the department of an
i ndi vidual acting as an inmgration clerical assistant w thout
being placed on the list, failure to conply with the Ii st
requi renents, or of the failure to be in conpliance with the

bondi ng requirenent inposed under section 15, the departnent

shal |l issue a notice of nonconpliance to that individual
(7) As a precondition to the prosecution of an individual
under subsection (1) for failure of an individual acting as an

immgration clerical assistant to be placed on the list, failure
to conply with the list requirenments, or for failure to conply
wi th the bondi ng requirenent under section 15, the conpl ai nant

shal | denonstrate that the departnent had sent a notice of
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nonconpl i ance to the person alleged to have violated this act.
(8) An immgration clerical assistant that is acting on

behal f of a tax-exenpt nonprofit organi zati on under section

501(c)(3) of the internal revenue code of 1986 that applies to

and is placed on the list and conplies with the bonding

requi renment of section 15 and the service charge requirenents of

section 11, or an enpl oyee or vol unteer of such an organization,

is exenpt fromthis section.

[Enacting section 1. This act takes effect Cctober 1, 2004.]
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